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It has been a year since President Obama’s 
health care reform bill was signed into law. The 
Patient Protection and Affordable Care Act rep-
resents the most significant transformation of 
the American health care system since Medicare 
and Medicaid. It will fundamentally change 
nearly every aspect of health care, from insur-
ance to the final delivery of care. 

The length and complexity of the legislation, 
combined with a debate that often generated 
more heat than light, has led to massive confu-
sion about the law’s likely impact. But it is now 
possible to analyze what is and is not in it, what 
it likely will and will not do. In particular, we 
now know that

 ● While the new law will increase the num-
ber of Americans with insurance coverage, 
it falls significantly short of universal cov-
erage. By 2019, roughly 21 million Ameri-
cans will still be uninsured.

 ● The legislation will cost far more than ad-
vertised, more than $2.7 trillion over 10 
years of full implementation, and will add 
more than $823 billion to the national 
debt over the program’s first 10 years.

 ● Most American workers and businesses 
will see little or no change in their sky-
rocketing insurance costs, while millions 
of others, including younger and health-
ier workers and those who buy insurance 
on their own through the nongroup mar-
ket will actually see their premiums go up 
faster as a result of this legislation. 

 ● The new law will increase taxes by more 
than $569 billion between now and 2019, 
and the burdens it places on business will 
significantly reduce economic growth 
and employment. 

 ● While the law contains few direct provi-
sions for rationing care, it nonetheless 
sets the stage for government rationing 
and interference with how doctors prac-
tice medicine.

 ● Millions of Americans who are happy 
with their current health insurance will 
not be able to keep it.

In short, the more we have learned about 
what is in this new law, the more it looks like 
bad news for American taxpayers, businesses, 
health care providers, and patients.

Executive Summary
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U.S. governance.
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Introduction

On March 21, 2010, in an extraordinary 
Sunday night session, the House of Repre-
sentatives gave final approval to President 
Obama’s long-sought health insurance plan 
in a partisan 219–212 vote.1 The bill had ear-
lier passed the Senate on Christmas Eve 2009. 
Not a single Republican in either chamber 
voted for the bill. Four days later, the Senate, 
using a parliamentary tactic known as rec-
onciliation to avoid a Republican filibuster, 
gave final approval to a package of changes 
designed to “fix” the bill.2 

More than 2,500 pages and 500,000 words 
long,3 the Patient Protection and Affordable 
Care Act represents the most significant 
transformation of the American health care 
system since Medicare and Medicaid. It will 
fundamentally change nearly every aspect of 
health care from insurance to the final deliv-
ery of care. 

The final legislation was in some ways, 
an improvement over earlier versions. It was 
not the single-payer system sought by many 
liberals. Nor did it include the interim step 
of a so-called “public option” that would 
likely have led to a single-payer system in 
the long run.4 The employer mandate is far 
less onerous than the 8 percent payroll tax 
once championed by the House.5 And a pro-
posed income tax surtax on the wealthy was 
dropped.6 But that does not mean that this 
is, as the president has claimed, a “moder-
ate” bill.

It mandates that every American purchase 
a government-designed insurance package, 
while fundamentally reordering the insur-
ance market and turning insurers into some-
thing resembling public utilities, privately 
owned while their operations are substan-
tially regulated and circumscribed by Wash-
ington. Insurance coverage will be extended 
to millions more Americans as government 
subsidies are expanded deep into the middle 
class. Costs will be shifted between groups, 
though ultimately not reduced. And a new 
entitlement will be created, with the threat 

of higher taxes and new debt for future gen-
erations. In many ways, it has rewritten the 
relationship between the government and 
the people, moving this country closer to 
European-style social democracy.

The legislation remains deeply unpopu-
lar. Recent polls show substantial majorities 
support repealing it. For example, a Rasmus-
sen poll in late January of this year showed 
58 percent of likely voters supported repeal, 
with just 38 percent opposed. Similarly, a 
mid-January Fox News poll showed regis-
tered voters favoring repeal by 17 percent. In 
fact, with the exception of a New York Times/
CBS News poll of “all Americans,” recent 
polling has consistently shown that most 
voters support repeal (Figure 1).

Republicans ran on a platform of “repeal” 
or “repeal and replace” during the 2010 mid-
term elections, and surveys suggest that op-
position to the health care law was an impor-
tant reason that they recaptured the House 
and gained six Senate seats. On health care, 
exit polls showed that at least half of voters 
wanted to repeal Obamacare. This repre-
sented an almost unprecedented level of op-
position for a major entitlement expansion. 
Given that exit polls have a history of over-
sampling Democratic voters, an even better 
measure might be an election-night Rasmus-
sen telephone poll that found 59 percent of 
voters in favor of repeal.7 A Kaiser Founda-
tion survey of voters found similar results: 56 
percent of midterm voters said they wanted 
to see some or all of the law repealed. 8An-
other post-election survey found that 45 per-
cent saw their vote as a specific message of 
opposition to the health care bill.9 

The new Republican majority in the 
House has already begun efforts to undo 
the health care law. On January 18, 2011, the 
House voted 245 to 189 to repeal it.10 While 
repeal is all but impossible in the short term, 
given Democratic control of the Senate 
and a presidential veto, Republicans plan a 
continued assault on the law, ranging from 
attempts to repeal some of the most un-
popular provisions to plans for de-funding 
implementation.11 
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Meanwhile, outside of Washington, op-
position remains active. Seven states—Arizo-
na, Idaho, Louisiana, Missouri, Oklahoma, 
Utah, and Virginia—have passed variations 
of the Health Care Freedom Act prohibit-
ing mandatory health insurance.12 Similar 
legislation has been introduced in nearly all 
remaining states. State governments have 
also been slow to cooperate with federal ef-
forts to implement the law. For example 23 
states refused to set up a high-risk pool in 
response to the law, and several states are 
considering a refusal to establish exchanges.  

Numerous court challenges have also 
been filed, raising questions about the con-
stitutionality of various aspects of the leg-
islation, especially its individual mandate.13 

Plaintiffs include 28 states, as well as indi-
viduals, business groups, and others.14 To 
date, the outcome of those suits has been 
mixed. In two minor lawsuits in Michigan 
and Virginia, courts have upheld the man-
date.15 However, in the two most closely 
watched—and extensively argued—cases, fed-
eral judges struck down the mandate, and 
while the judge in the Virginia case allowed 
other portions of the law to go forward, the 
judge in Florida ruled that the lack of a sever-
ability clause made the entire law unconsti-
tutional.16 All the cases will be appealed and 
the final decision will be made by the U.S. 
Supreme Court. 

It seems almost certain, therefore, that 
the debate over health care reform will be 

Figure 1
Repeal of Health Care Law

Source: Real Clear Politics.
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Simply having
insurance is not
necessarily
enough to satisfy
the mandate.

with us for some time to come.
In the meantime, the legislation has 

spawned enormous confusion. Insurance 
companies report people calling and asking, 
“Where do we get the free Obamacare, and 
how do I sign up for that?”17 But for good 
or ill, those expecting immediate change are 
likely to be disappointed. Most of the ma-
jor provisions of the legislation are phased 
in quite slowly. The most heavily debated 
aspects, mandates, subsidies, and even most 
of the insurance reforms don’t begin until 
2014 or later. 

Former House Speaker Nancy Pelosi 
once famously told us: “We have to pass 
the bill so you can find out what’s in it.”18 
A year after passage, we are indeed discover-
ing what is in it. And what we are finding in-
creasingly looks like it will leave Americans 
less healthy, less prosperous, and less free.

Part I: 
The Patient Protection and 

Affordable Care Act

Individual and 
Employer Mandates

Perhaps the single most important as-
pect of the law is its individual mandate, a 
legal requirement that every American ob-
tain health insurance coverage that meets 
the government’s definition of “minimum 
essential coverage.” Those who don’t receive 
such coverage through government pro-
grams, their employer, or some other group 
would be required to purchase individual 
coverage on their own.19 

This individual mandate is unprecedent-
ed in U.S. governance. Back in 1993, when 
the Clinton health care plan was under con-
sideration, the Congressional Budget Office 
noted: “A mandate requiring all individuals 
to purchase health insurance would be an 
unprecedented federal action. The govern-
ment has never required people to buy any 
good or service as a condition of lawful resi-

dence in the United States.”20 Moreover, the 
individual mandate raises serious constitu-
tional questions.21 Even the Congressional 
Research Service was not able to conclude it 
was constitutional!22

Under the law, beginning in 2014, those 
who failed to obtain insurance would be 
subject to a tax penalty. That penalty would 
be quite mild at first, either $95 or one per-
cent of annual income in 2014, whichever is 
greater.23 But it ramps up quickly after that, 
the greater of $325 or 2 percent of annual 
income in 2015, and the greater of $695 or 
2.5 percent of annual income after that. In 
calculating the total penalty for an unin-
sured family, children count as half an adult, 
which means that in 2016 an uninsured 
family of four would face a minimum penal-
ty of $2,085 ($695+$695+$347.50+$347.50), 
pro-rated on the basis of the number of 
months that the person was uninsured over 
the course of the year.24 Individuals will be 
exempt from the penalties if they earn less 
than an income threshold to be determined 
by the secretary of Health and Human Ser-
vices (but presumed to be roughly the pov-
erty level), or if they are unable to obtain 
insurance that costs less than 8 percent of 
their gross incomes.25 

According to the CBO, roughly four mil-
lion Americans will be hit by penalties in 
2016, with the penalties averaging slightly 
more than $1,000.26 In fact, the federal gov-
ernment expects to raise $17 billion from 
penalties by 2019.27

Simply having insurance, however, is not 
necessarily enough to satisfy the mandate. 
To qualify, insurance would have to meet 
certain government-defined standards for 
“minimum essential coverage.” For example, 
in order to qualify, plans would be required 
to cover ambulatory patient services, emer-
gency services, hospitalization; maternity 
and newborn care, mental health and sub-
stance abuse treatment; prescription drugs; 
rehabilitative and habitative services; labo-
ratory services; preventative services; well-
ness services; chronic disease management; 
pediatric services; and dental and vision care 
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More than
two-thirds of

companies could
be forced to
change their

current coverage.

for children.28 The secretary of HHS is given 
the authority to define the meaning of those 
terms and ultimately to set the minimum 
benefits package.29 That process is ongoing, 
as an Institute of Medicine committee con-
siders whether to mandate the inclusion of 
benefits such as autism treatment or in vitro 
fertilization.30

In addition, plans must meet the new in-
surance regulatory requirements below. 

Unlike previous versions of the bill, how-
ever, individuals who currently have insur-
ance are grandfathered in, meaning they will 
not have to change their current insurance 
to meet the new minimum benefit.31 They 
will even be able add a spouse or children 
to the plan without changing. While clearly 
an improvement over earlier versions, this 
does not necessarily mean that people will 
be able to keep their current plan. In partic-
ular, making changes to their current plan 
will end the plan’s grandfathered status, and 
would require that individuals bring their 
plan into compliance with the full range of 
federal mandates and requirements, even if 
those additional mandates make the new 
plan more expensive or include benefits that 
the individual does not want. What changes 
meet the threshold to end grandfathered 
status will be determined by the secretary of 
HHS.32 

Regardless of what federal regulators 
eventually decide, the grandfathering of 
current plans may be short-lived. That is be-
cause, aside from spouses and children, in-
surers will not be able to continue enrolling 
new customers in the noncomplying plans. 
As a result, insurers may stop offering these 
plans. Over time, the vast majority of non-
complying plans will simply fade away.

There has been some dispute over the 
government’s ability to enforce the man-
date. While the law imposes penalties for 
failure to comply and authorizes the IRS 
to collect those penalties (indeed, the IRS 
is expected to hire as many as 11,800 ad-
ditional agents, auditors, and examiners 
for enforcement)33 it does not contain any 
criminal penalties for failing to comply, and 

it forbids the use of liens or levies to collect 
the penalties. However, the IRS is nothing if 
not resourceful. Already, IRS deputy com-
missioner Steven Miller has said that the 
IRS may withhold tax refunds to individu-
als who fail to comply with the mandate.34 
And, because money is fungible, the IRS 
could simply apply part of your regular tax 
payments toward the mandate penalty, and 
then penalize you for failing to pay those 
regular taxes in full. 

Interestingly, the law may have created 
the worst of both worlds, a mandate that 
is costly and violates individual liberty, but 
one that is still weak enough that it may be 
cheaper for many individuals to pay the pen-
alty than to purchase insurance. As a result 
it may fall far short of its proponents’ goal 
of bringing young and healthy individuals, 
who today frequently forego insurance, into 
the insurance pool. The Congressional Bud-
get Office, in fact, estimates that the penal-
ties from individuals failing to comply with 
the mandate will generate $17 billion be-
tween 2014 and 2019.35 And according to a 
RAND Corporation study, those remaining 
uninsured after implementation are likely 
to be younger and healthier as a group than 
today’s uninsured.36 Massachusetts’s expe-
rience with an individual mandate yielded 
just such a result. Slightly more than 35 
percent of that state’s remaining uninsured 
are between the ages of 18 and 25, and more 
than 60 percent are under the age of 35.37 
Before the mandate, those between the ages 
of 18 and 25 made up roughly 30 percent 
of the uninsured, suggesting that the young 
(and presumably healthier) are less likely to 
comply with the mandate.38 

Indeed, evidence suggests that Massa-
chusetts residents are increasingly “gaming” 
the system: purchasing insurance when they 
know they are going to use health care ser-
vices, then dropping it when they no longer 
need it. In 2009 alone, 936 people signed 
up for coverage with Blue Cross and Blue 
Shield of Massachusetts for three months or 
less and ran up claims of more than $1,000 
per month while in the plan. Their medical 
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Some of the
regulatory
changes are
likely to have
unintended
consequences.

spending while insured was more than four 
times the average for consumers who buy 
coverage on their own and retain it in a nor-
mal fashion.39 Given that the penalties un-
der the Massachusetts mandate are actually 
stronger than those under the Patient Pro-
tection and Affordable Care Act, this does 
not bode well for the national plan.40

The law also contains an employer man-
date. Beginning in 2014, if a company with 
50 or more full-time employees (or the 
equivalent41) does not provide health insur-
ance to its workers, and as a result even a 
single worker qualifies for a subsidy to help 
purchase insurance through the exchange 
(see below), the company must pay a tax 
penalty of $2,000 for every person they em-
ploy full time (minus 30 workers). Thus a 
company employing 100 workers would be 
assessed a penalty of $2,000 x 70 workers.42 
CBO estimates that those penalties will cost 
businesses $52 billion from 2014 to 2019.43 

Even more than the individual mandate, 
the employer mandate may affect people 
who already have health insurance coverage. 
In part, this would be because far more peo-
ple receive their insurance through work. 
But, in addition, HHS has released rules sug-
gesting that if companies make any signifi-
cant changes to their current coverage they 
will no longer be “grandfathered” under the 
employer mandate, meaning that they will 
have to bring their plan into full compli-
ance with all the new federal requirements. 
Among the changes that would end “grand-
fathered” protection would be a change in 
insurance carrier, changes in or the elimi-
nation of any currently covered benefit, de-
creases in the employer’s contribution rate, 
increases in annual payment limits, and in-
creases in employee cost-sharing, including 
any increase in deductibles or copayments.44 
An internal study by HHS estimates that 
more than two-thirds of companies could 
be forced to change their current coverage. 
For small businesses, the total could reach 
80 percent.45

Even offering the correct benefits will not 
necessarily exempt companies from penal-

ties. Companies that offer coverage, but 
which have employees who still qualify for a 
subsidy because the employee’s contribution 
is deemed unaffordable (that is, it exceeds 8 
percent of an employee’s income), will still 
have to pay a penalty of the lesser of $3,000 
per employee receiving a subsidy or $2,000 
per worker whether they are receiving sub-
sidy or not. A survey by the employer ben-
efits firm, Mercer, suggests that as many as 
one-third of employers could face penalties 
for failing to meet the affordable insurance 
requirement.46

Such a mandate is simply a disguised tax 
on employment. As Princeton University 
professor Uwe Reinhardt, the dean of health 
care economists, points out, “[Just because] 
the fiscal flows triggered by the mandate 
would not flow directly through the public 
budgets does not detract from the measure’s 
status of a bona fide tax.”47

And while it might be politically appeal-
ing to claim that business will bear the new 
tax burden, nearly all economists see it quite 
differently. The amount of compensation 
a worker receives is a function of his or her 
productivity. The employer is generally in-
different to the composition of that com-
pensation. It can be in the form of wages, 
benefits, or taxes. What really matters is the 
total cost of hiring that worker. Mandating 
an increase in the cost of hiring a worker by 
adding a new payroll tax does nothing to in-
crease that worker’s productivity. Employers 
will therefore seek ways to offset the added 
cost by raising prices (the least likely solu-
tion in a competitive market), lowering wag-
es, reducing future wage increases, reducing 
other benefits (such as pensions), cutting 
back on hiring, laying off current workers, 
shifting workers from full-time to part-time, 
or outsourcing.48 In fact, a survey by Towers 
Watson shows that employers are preparing 
to take exactly those steps.49 

And, as with the individual mandate, the 
penalty may be low enough that many busi-
nesses may find it less costly to “pay” than to 
“play.”50 As an internal document prepared 
for Verizon explains “Even though the pro-
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posed assessments [on companies that do 
not provide health care] are material, they 
are modest when compared to the average 
cost of health care.”51 In fact, CBO estimates 
that at least 10 to 12 million workers could 
lose their current employer-provided health 
insurance.52 Approximately 8 to 9 million 
could end up on Medicaid, with the rest 
purchasing subsidized coverage through the 
exchanges (see below).53 But this may vastly 
underestimate the actual number of work-
ers who could be dumped from their current 
coverage, as several large U.S. corporations 
have indicated that they may drop their cur-
rent coverage.54 

Insurance Regulations

Since the advent of the McCarran- 
Fergusson Act in 1945, health insurance has 
been primarily regulated at the state level.55 
The Patient Protection and Affordable Care 
Act imposes a host of new federal insurance 
regulations that will significantly change 
the way the health insurance industry does 
business. Some of these regulatory changes 
are likely to be among the law’s most initial-
ly popular provisions. But many are likely to 
have unintended consequences.

Perhaps the most frequently discussed 
regulatory measure is the ban on insurers 
denying coverage because of preexisting con-
ditions. Throughout the health care debate, 
proponents of reform highlighted stories of 
people with terrible illnesses who were un-
able to get insurance coverage.56 

Under the Patient Protection and Afford-
able Care Act insurers would be prohibited 
from making any underwriting decisions 
based on health status, mental or physical 
medical conditions, claims experience, med-
ical history, genetic information, disability, 
other evidence of insurability, or other fac-
tors to be determined later by the secretary 
of HHS.57 

Specifically, the law would require insur-
ers to “accept every employer and individual 
. . . that applies for such coverage.”58 Insur-

ers are also forbidden to cancel insurance if 
a policyholder becomes sick.59 Finally, there 
will be limits on the ability of insurers to 
vary premiums on the basis of an individ-
ual’s health. That is, insurers must charge 
the same premium for someone who is sick 
as for someone who is in perfect health.60 
Insurers may consider age in setting premi-
ums, but those premiums cannot be more 
than three times higher for their oldest than 
their youngest customers.61 Smokers may 
also be charged up to 50 percent more than 
nonsmokers.62 The only other factors that 
insurers may consider in setting premiums 
are geographic location and whether the 
policy is for an individual or a family.63

It is also worth noting that, while a ban 
on preexisting conditions for children start-
ed last year, the rules will not apply to adults 
until 2014.64 Until then, adults with preex-
isting conditions will be eligible to partici-
pate in federally sponsored high-risk pools.65 
The high-risk pools will contract with pri-
vate, nonprofit insurers for plans that must 
cover at least 65 percent of the costs of par-
ticipants’ care. Out-of-pocket costs would be 
capped at $5,950 a year for an individual or 
$11,900 for a family. The risk pools were sup-
posed to be in place no later than the end of 
June 2010, but there have been numerous de-
lays.66 As many as 23 states have declined to 
establish the pools, forcing the federal gov-
ernment to set them up in those states. 

So far, very few people have enrolled in 
the risk polls. In fact, by the end of 2010, 
only 8,011 people had signed up nation-
wide.67 One reason may be that premiums 
within the pools are relatively high. For ex-
ample, the premium for a non-smoking 45–
54 year old ranges from $330 per month in 
Hawaii to $729 per month in North Caroli-
na.68 However, a bigger problem may be the 
structure of the program, which is incom-
patible with existing state high-risk pools.69 
Individuals currently insured through their 
state risk pool must drop out of that pool, 
remain uninsured for six months, then join 
the federal pool. It’s not surprising that that 
has not been a popular option.
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While the ban on medical underwriting 
may make health insurance more available 
and affordable for those with preexisting 
conditions and reduce premiums for older 
and sicker individuals, it will increase premi-
ums for younger and healthier individuals. 
The RAND Corporation recently conducted 
a study for the Associated Press concluding 
that premiums for the young would rise 
about 17 percent, roughly $500 per year, as 
a result of the new law.70 Other studies sug-
gest that the increase could be much higher. 
For example, a study by the independent ac-
tuarial firm Millman, Inc., concluded that 
premiums for young men could increase by 
10 to as much as 30 percent.71 The Council 

for Affordable Health Insurance suggests 
that premiums for some individuals could 
increase by 75 to 95 percent in states that 
do not now have guaranteed issue or com-
munity rating requirements (see Figure 2).72 

Moreover, the ban may not be as effective 
as proponents hope in making insurance 
available to those with preexisting condi-
tions. Insurance companies have a variety of 
mechanisms for evading such restrictions. A 
simple example is for insurers to focus their 
advertising on young healthy people, or 
they can locate their offices on the top floor 
of a building with no elevator or provide 
free health club memberships while failing 
to include any oncologists in their network. 

Figure 2
Possible Premium Increases for Young Workers Under PPACA

Source: RAND and Millman studies cited in Carla Johnson, “Health Premiums Could Rise 17 Percent for Young Adults,” Associated Press, March 29, 
2010; and Brian McManus, “Universal Coverage + Guaranteed Issue + Modified Community Rating = 95% Rate Increase,” Council for Affordable Health 
Insurance, August 2009.
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Even the ban on excluding preexisting 
conditions for children has already had un-
intended consequences. Several large insur-
ers have stopped offering “child only” insur-
ance plans, thereby depriving thousands of 
parents of a low-cost insurance option.73 

In a similar vein, the law also bans “re-
scissions,” or the practice of insurers drop-
ping coverage for individuals who become 
sick.74 Under existing practices, insurers 
sometimes retroactively review an individu-
al’s initial insurance application and cancel 
the policy if the application is found to be 
inaccurate.75 Because insurers would under-
take such a review only when individuals 
submitted large claims (and were therefore 
sick) and the grounds for rescission often 
appeared to be very minor discrepancies, the 
practice was widely condemned by the bill’s 
proponents. Under the legislation, insurers 
could cancel coverage only in cases of fraud 
or intentional misrepresentation of mate-
rial fact. While likely to be very popular, this 
provision may have little practical impact. 
According to a congressional report, there 
are actually fewer than 5,000 rescissions per 
year, and at least some of those were cases of 
actual fraud where cancellations would still 
be allowed under this legislation.76

A second new insurance regulation would 
prohibit insurers from imposing lifetime 
limits on benefit payouts.77 Although pop-
ular, this provision is also likely to have less 
impact than most people believe. Roughly 
40 percent of insured Americans already had 
policies with no lifetime caps. For those pol-
icies that did have a cap on lifetime benefits, 
that cap was usually somewhere between 
$2.5 and 5 million, with many running as 
high as $8 million, amounts that very few 
people ever reached.78 Still, some individu-
als with chronic or catastrophic conditions 
will undoubtedly benefit from this provi-
sion, although there are no solid estimates 
on how many. Removing lifetime caps will 
most likely increase the cost of reinsuring 
policies, leading ultimately to higher premi-
ums, but most insurers predict the increase 
will be modest.79 

This regulation, however, may have a 
much bigger impact on more than one 
million part-time, seasonal, and low-wage 
workers who currently take advantage of 
low-cost, limited benefit plans. Those plans, 
known in the industry as “mini-med” plans, 
have inexpensive premiums because they 
can, among other things, restrict the num-
ber of covered doctor visits or impose a 
maximum on insurance payouts in a year. 
They are particularly popular with low-wage 
workers in the restaurant and retail indus-
tries. The prohibition on lifetime caps could 
all but eliminate these plans, meaning that 
as many as a million workers could lose 
the coverage they have now. Some could be 
forced into Medicaid, while others would be 
forced to purchase much more expensive in-
surance than they have today.80 

In fact, the administration has already 
been forced to issue more than 728 waivers 
as of February 2011, allowing some employ-
ers to continue offering mini-med plans.81 
These include large employers such as Mc-
Donald’s, which had threatened to drop 
coverage for most of its workforce in the 
absence of an exemption.82 Several unions, 
including at least three locals of the Service 
Employees International union, 17 Team-
sters chapters, 28 affiliates of the United 
Food and Commercial Workers Union, sev-
eral locals of the Communications Workers 
of America, and chapters of the American 
Federation of Teachers have received waiv-
ers as well.83 However, at least 50 companies 
have had their requests for waivers denied. 
(The administration will not divulge the 
names of those companies.)84 

The law also places limits on deductibles. 
Employer plans may not have an annual de-
ductible higher than $2,000. Family policies 
are limited to deductibles of $4,000 or less.85 
There is an exception, however, for individu-
als under the age of 30, who will be allowed 
to purchase a catastrophic policy with a de-
ductible of $4,000 for an individual, $8,000 
for a family.86 

In addition, the law requires insurers to 
maintain a medical loss-ration (that is the 
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ratio of benefits paid to premiums collect-
ed) of at least 85 percent for large groups 
and 80 percent for small groups and indi-
viduals.87 Insurance companies that pay out 
benefits less than the required proportion of 
the premium, must rebate the difference to 
policy holders on an annual basis beginning 
in 2011.88 This requirement is intended to 
force insurers to become more efficient by 
reducing the amount of premiums that can 
be used for administrative expenses (and 
insurer profits).89 However, while there is 
undoubtedly waste in insurance overhead, 
such a rigid cap may create a number of un-
intended consequences. Insurance overhead 
includes many useful services and programs. 
These include efforts to monitor patient 
care to ensure that those with chronic medi-
cal conditions are getting appropriate care, 
exactly the type of program that President 
Obama says he wants to encourage, and ef-
forts to combat fraud and abuse. Those pro-
grams can actually reduce overall costs and 
result in lower insurance premiums. Forc-
ing insurers to abandon those efforts could 
have the perverse effect of increasing costs 
to consumers.90 

Finally, the legislation would also allow 
parents to keep their dependent children 
on their policies until the child reaches age 
27. This too is generally considered a popu-
lar aspect of the new law, but it does come 
with a price tag. HHS estimates that every 
dependent added to a policy will increase 
premiums by $3,380 per year.91 And employ-
ers have indicated that they are reluctant to 
add dependent children to the coverage they 
provide, even if insurers offer it, meaning 
parents will have to pay most or all of the 
additional cost.92

The new insurance regulations may re-
sult in many insurers withdrawing from 
their less profitable markets, leaving many 
consumers with few insurance choices. Al-
ready, Principal Financial has stopped sell-
ing health insurance, which has resulted in 
coverage being dropped for some 840,000 
people.93 And Aetna has announced that it 
is pulling out of the individual market in 

Colorado.94 Perversely, the Patient Protec-
tion and Affordable Care Act could reduce 
competition in the insurance market. 

Overall, most of the law’s insurance re-
forms have been among the more politically 
popular aspects of the new law, but they are 
likely to have only a minor impact and may, 
indeed, have a number of unintended con-
sequences. 

Subsidies

The number one reason that people give 
for not purchasing insurance is that they 
cannot afford it.95 Therefore, the legislation’s 
principal mechanism for expanding cover-
age (aside from the individual and employer 
mandates) is to pay for it, either through 
government-run programs such as Medicaid 
and the State Children’s Health Insurance 
Program (SCHIP) or through subsidizing 
the purchase of private health insurance. 

Starting this year, states are required to 
expand their Medicaid programs to cover 
all U.S. citizens with incomes below 133 per-
cent of the poverty level ($14,404 for an indi-
vidual; $29,327 for a family of four; higher in 
Alaska, Hawaii, and the District of Colum-
bia).96 Previously, only pregnant women and 
children under age six were covered to 133 
percent of the poverty level. Children 6–18 
were required to be covered up to 100 per-
cent of the poverty level, though 18 states 
covered children from families with higher 
incomes. In fact a few states covered preg-
nant women and children under age 1 up to 
185 percent of the poverty level.97 Most other 
low-income children were covered through 
SCHIP (up to 250 percent of poverty). 

Thus, the primary result of the law’s Med-
icaid expansion would be to extend coverage 
to the parents in low-income families and to 
childless adults. In particular, single, child-
less men will now be eligible for Medicaid. 
This raises potentially serious concerns. Low-
income, childless, adult men in particular 
are a high-risk, high-cost health care popula-
tion. That means costs may run higher than 
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expected, a problem that may be exacerbated 
by adverse selection within that population. 

Tennessee’s experience with TennCare 
provides a cautionary tale. In 1994, Tennes-
see expanded Medicaid eligibility to unin-
sured citizens who weren’t able to get health 
insurance through their employers or exist-
ing government programs and to citizens 
who were uninsurable because of pre-existing 
conditions. Over the next 10 years, Medicaid 
costs in the other 49 states rose by 71 per-
cent. In Tennessee they increased by an over-
whelming 149 percent.98 Despite this mas-
sive increase in spending, health outcomes 
did not improve. Even the state’s Democratic 
governor Phil Bredesen called the program “a 
disaster.”99 Similar problems with the Patient 
Protection and Affordable Care Act’s Med-
icaid expansion could dramatically drive up 
costs for both the federal and state govern-
ments.

Initially, the federal government will pay 
100 percent of the cost for new enrollees. 
However, beginning in 2017, states will be 
required to pick up a portion of the cost. The 
impact on state budgets would very dramat-
ically. Those states like California, whose 
eligibility standards already are close to the 
new federal requirements and are therefore 
unlikely to see large enrollment increases, 
will see only modest cost increases. In the 
case of California, Medicaid costs would go 
up only about 4.5 percentage points higher 
than they would have risen in the absence 
of PPACA’s requirements, or about $11.7 
billion between 2014 and 2023. But other 
states would see far bigger increases. Texas, 
for example, would receive the largest per-
centage hit, being forced to absorb an in-
crease 20 percentage points higher than it 
otherwise would have, a cost of $30.5 billion 
from 2014 to 2023.  New York would see the 
largest cost increase in dollars, $65.5 billion 
over those 10 years, largely because of its al-
ready high cost per enrollee.100 It is impor-
tant to remember that these are costs over 
and above already rising Medicaid costs. 

Arizona has already requested a waiver 
exempting the state’s Medicaid program 

from the law’s “maintenance of effort” re-
quirement. That provision prohibits states 
from changing their current eligibility lev-
els, but Arizona is seeking to drop 280,000 
people from the program in order to help 
close the state’s budget deficit. Several other 
states may follow suit.101

SCHIP would be continued until Sep-
tember 30, 2019. Between 2014 and 2019, 
the federal government will increase its con-
tribution to the program, raising the federal 
match rate by 23 percentage points (subject 
to a 100 percent cap).102 States must main-
tain their current income eligibility levels 
for the program.103 

Individuals with incomes too high to 
qualify for Medicaid but below 400 percent 
of the poverty level ($88,000 per year) will be 
eligible for subsidies to assist their purchase 
of private health insurance. These subsidies, 
which will be provided in the form of refund-
able tax credits, are expected to total more 
than $457 billion between 2014, when indi-
viduals are first eligible for the payments, and 
2020.104 

There are actually two separate credits de-
signed to work more or less in conjunction 
with one another. The first is a “premium tax 
credit.”105 The credit is calculated on a slid-
ing scale according to income in such a way 
as to limit the total proportion of income 
that an individual would have to pay for in-
surance.106 Thus, individuals with incomes 
between 133 and 200 percent of the poverty 
level will receive a credit covering the cost 
of premiums up to four percent of their in-
come, while those earning 300–400 percent 
of the poverty level will receive a credit for 
costs in excess of 9.5 percent of their income. 

The second credit, a “cost-sharing credit” 
provides a subsidy for a proportion of out-
of-pocket costs, such as deductibles and co-
payments. Those subsidies are also provid-
ed on a sliding income-based scale, so that 
those with incomes below 150 percent of 
the poverty level receive a credit that effec-
tively reduces their maximum out-of-pocket 
costs to 6 percent of a plan’s actuarial value, 
while those with incomes between 250 and 
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400 percent of the poverty level would, after 
receiving the credit, have maximum out-of-
pocket costs of no more than 30 percent of 
a plan’s actuarial value. 

As with many tax credits, the phase-out 
of these benefits creates a high marginal tax 
penalty as wages increase. In some cases, 
workers who increase their wages could ac-
tually see their after-tax income decline as 
the subsidies are reduced. This creates a per-
verse set of incentives that can act as a “pov-
erty trap” for low-wage workers.107

In addition to the individual subsidies, 
there will also be new government subsidies 
for some small businesses. Beginning this 
year, businesses with fewer than 25 employ-
ees and average wages below $50,000 are eli-
gible for a tax credit to help offset the cost 
of providing insurance to their workers.108 
To be eligible, employers must provide in-
surance to all full-time workers and pay at 
least 50 percent of the cost of that coverage. 
The actual amount of the credit depends 
on the size of the employer and the aver-
age worker salary. Between 2011 and 2014, 
when the exchanges begin operation (see 
below), employers with 10 or fewer workers 
and an average wage below $25,000 per year 
would be eligible for a credit equal to 35 
percent of the employer’s contribution. For 
a typical family policy, the credit would be 
around $2,000. The credit gradually phases 
out as the size of the company and average 
wages increase. 

Once the exchanges are operational after 
2014, businesses with 10 or fewer employees 
and average wages below $25,000 that pur-
chase their insurance through the exchange 
will be eligible for a credit of up to 50 per-
cent of the employer’s contribution toward 
a worker’s insurance. Again, the credit is 
phased out as the size of the company and 
average wages increase. The credit can only 
be claimed for two years. 

In addition, the legislation establishes a 
$5 billion temporary reinsurance program 
for employers who provide health insurance 
coverage for retirees over age 55 who are not 
yet eligible for Medicare.109 The program 

will reimburse insurers for 80 percent of re-
tiree claims between $15,000 and $90,000.110 
Insurers are required to pass those savings 
on to employers through lower premiums, 
though how that will be enforced remains a 
question.111 

The law also increases funding for com-
munity health centers by $11 billion.112 Ap-
proximately $1.5 billion would be used for 
the construction of new health centers in  
inner-city or rural low-income communities, 
with the remainder designed to subsidize 
operations for existing centers. Community 
health centers are expected to treat nearly 40 
million patients by 2015, nearly double to-
day’s utilization.113 

All together, this law represents a massive 
increase in the welfare state, adding millions 
of Americans to the roll of those dependent, 
at least to some extent, on government lar-
gess. Yet for all the new spending, the Pa-
tient Protection and Affordable Care Act 
falls short of its goal of achieving universal 
coverage (see below). 

The Exchanges

Perhaps the most fundamental reorder-
ing of the current insurance market is the 
creation of “exchanges” in each state. Ezra 
Klein, one of the bill’s most prominent lib-
eral supporters, maintains that that the ex-
changes are “the most important element in 
the plan.”114 The exchanges would function 
as a clearinghouse, a sort of wholesaler or 
middleman, matching customers with pro-
viders and products. 

Exchanges would also allow individu-
als and workers in small companies to take 
advantage of the economies of scale, both in 
terms of administration and risk pooling, 
which are currently enjoyed by large employ-
ers. The larger risk pools should theoretically 
reduce premiums, as would the exchanges’ 
ability to “use market share to bargain down 
the prices of services.”115 

However, one should be skeptical of claims 
that the exchange will reduce premiums. In 
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Massachusetts, supporters of the “Connec-
tor” claimed that it would reduce premiums 
for individual insurance policies by 25 to 40 
percent.116 Instead, premiums for policies 
sold through the Connector have been rising, 
up 11 percent for the lowest cost plans since 
the program began.117

Beginning in 2014, one or more exchang-
es would be set up by each state and largely 
operated according to rules developed by 
that state. States would also have the option 
of joining with other states and creating re-
gional exchanges. If a state refuses to create 
an exchange, the federal government is em-
powered to set one up within that state.118 
States are given considerable discretion over 
how the exchanges would operate, but some 
of the federal requirements are significant. 

Exchanges may be either a governmental 
agency or a private nonprofit entity.119 And 
states would have the option of either main-
taining separate insurance pools for the indi-
vidual and small-group markets or of com-
bining them into a single pool.120 The pools 
would also include individual or small-group 
policies sold outside the exchange.121 Existing 
plans could not be included in those pools, 
however.122 

Initially, only businesses with fewer than 50 
employees, uninsured individuals, or the self-
employed may purchase insurance through 
the exchange. Members of Congress and 
senior congressional staff are also required 
to purchase their insurance through the ex-
change.123 However, beginning in 2017, states 
have the option of opening the exchange to 
large employers.124 

Insurance plans offered for sale within 
the exchanges would be grouped into four 
categories based on actuarial value: bronze, 
the lowest cost plans, providing 60 percent 
of the actuarial value of a standard plan as 
defined by the secretary of HHS; silver, pro-
viding 70 percent of the actuarial value; gold, 
providing 80 percent of the actuarial value; 
and platinum, providing 90 percent of the 
actuarial value.125 In addition, exchanges 
may offer a special catastrophic plan to in-
dividuals who are under age 30 or who have 

incomes low enough to exempt them from 
the individual mandate.126 

For all categories of plans, out-of-pocket 
expenses would be limited according to the 
income of the purchaser. For individuals 
and families with incomes above 400 percent 
of the poverty level, out-of-pocket expenses 
would be limited to $5,950 for individuals 
and $11,900 for families, approximately the 
current limits for a health savings account 
(HSA). Those limits would also apply to 
those who purchase the catastrophic plan. 
Individuals with incomes between 300 and 
400 percent of the poverty level would have 
out-of-pocket expenses limited to two-thirds 
of the HSA limits ($3,987/individual and 
$7,973/family); 200 to 300 percent of poverty 
would have out-of-pocket expenses limited to 
one-half of the HSA limits ($2,975/individual 
and $5,950/family); and those with incomes 
below 200 percent of poverty would have out-
of-pocket expenses limited to one-third of the 
HSA limits ($1,983 per individual and $3,967 
per family).127 The reductions in out-of-pock-
et expenses would occur within the plan in 
such a way as to not change their overall ac-
tuarial value. 

CBO estimates that premiums for bronze 
plans would probably average between $4,500 
and $5,000 for an individual and between 
$12,000 and $12,500 for family policies.128 
The more inclusive policies would have cor-
respondingly higher premiums. 

Plans offered through the exchange must 
meet the federal requirements for minimum 
benefits. State mandated benefits are not 
preempted, meaning that states may contin-
ue to impose additional mandates (though 
states must pay for the cost of the addition-
al mandates in subsidized policies.)129 

In addition to the state insurance plans, 
the legislation authorizes the federal Office 
of Personnel Management to contract with 
private insurers to ensure that each state 
exchange offers at least two multi-state in-
surance plans. These multi-state plans are 
supposed to resemble the Federal Employee 
Health Benefit Plan, but will operate separate-
ly from the FEHBP and will have a separate 
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risk pool.130 The multi-state plans must meet 
the licensing and regulatory requirements of 
each state in which they are offered.131 At least 
one plan must not include abortion cover-
age, and one must be offered by a nonprofit 
insurer. The legislation also provides start-up 
funds for states to establish health insurance 
cooperatives, which may participate in the 
state’s exchange.132 

Exactly how significant the exchanges will 
prove to be remains to be seen. At the very 
least exchanges will change the way individu-
als and small businesses purchase health 
insurance. However, if expanded to include 
large businesses or their employees, exchang-
es represent a potential framework for a far 
more extensive government intervention in 
the insurance market. 

Impact on Consumer-
Directed Health Plans

The health care bill reverses much of 

the progress in recent years toward more  
consumer-directed health care. 

Consumer-directed health care is a broad 
term used to describe a variety of insurance 
arrangements, including health savings ac-
counts, flexible spending accounts (FSAs), 
and health reimbursement accounts (HRAs), 
based on the concept that patients (“con-
sumers”) should have more control over the 
utilization of their health care dollars.133 
The goal is to simultaneously control costs 
and improve quality by creating incentives 
for consumers to make judgments based on 
price and value; in short to purchase health 
care the way we buy other goods and servic-
es.134 More than 46 million workers current-
ly participate in consumer-directed health 
plans (see Figure 3).

President Obama has always been hos-
tile to consumer-directed health care. In his 
book, The Audacity of Hope, for example, he 
dismisses health savings accounts as being 
based on the idea that people have “an ir-
rational desire to purchase more than they 

Figure 3
Workers with Consumer-Directed Health Plans

Source: Source for HRAs: Employer Benefit Research Institute, “What Do We Know About Enrollment in 
Consumer-Driven Health Plans?” vol. 30, no. 12, December 2009. 
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need.”135 That hostility is reflected in the 
final legislative language. Notably, the leg-
islation puts substantial new restrictions 
on such consumer-oriented innovations as 
HSAs and FSAs. 

Roughly 10 million Americans currently 
have health savings accounts.136 Nothing in 
the legislation directly prohibits them. How-
ever, the law does add several new restric-
tions. For example, the tax penalty for HSA 
withdrawals that are not used for qualified 
medical expenses will be doubled from the 
current 10 percent to 20 percent, starting 
this year.137 In addition, the definition of 
“qualified medical expense” has been made 
more restrictive. Among other things, over-
the-counter medications are no longer con-
sidered a “qualified medical expense.”138

Of greater concern is the potential im-
pact of the law on high-deductible insurance 
plans. Current law requires that an HSA be 
accompanied by such a policy. However, 
many of the insurance regulations discussed 
above raise questions about whether or not 
high-deductible plans will remain viable. 

For example, the lowest permissible actu-
arial value for an insurance plan (the bronze 
plan) would be 60 percent.139 It is unclear 
whether a plan’s actuarial value would in-
clude employer or individual contributions 
made to the individual’s HSA. That decision 
is left to the discretion of the Secretary of 
HHS.140 Whether or not HSA contributions 
are included can make as much as a 10–20 
percent difference in a plan’s actuarial value. 
As a result, if the contributions are not in-
cluded, many, if not most, high-deductible 
plans will not qualify. The fate of HSAs is 
therefore dependent on a regulatory ruling 
by the secretary of HHS in an administra-
tion avowedly hostile to HSAs. 

The 80 percent minimum medical loss 
ratio required of insurance plans could also 
prove problematic for HSAs. Again, how 
this provision will work in practice will de-
pend on rules to be developed by the secre-
tary of HHS. But, the legislation makes no 
distinction between traditional and high-
deductible insurance plans. Few if any cur-

rent high-deductible policies meet this re-
quirement. 

In addition, there is reason to wonder 
whether high-deductible insurance plans 
will likely be able to meet the law’s require-
ment that insurance plans provide first- 
dollar coverage for all “preventive servic-
es.”141 Currently, most high-deductible plans 
do cover preventive services as defined by the 
IRS. However, as discussed above, under the 
Patient Protection and Affordable Care Act, 
preventive services will be defined by the 
U.S. Preventative Services Task Force and, 
once again, the secretary of HHS.142 If the 
new definition of preventive services is more 
expansive than the IRS definition, as seems 
likely, most current high-deductible plans 
will once again be out of compliance. 

Finally, insurers must make certain that 
their high-deductible plans are designed so 
as to comply with the law’s limits on out-of-
pocket expenses. 

In theory, a high-deductible plan de-
signed to work with health savings accounts 
could meet all the new requirements. But 
industry sources warn that a plan designed 
to those specifications would offer few if any 
advantages over traditional insurance and 
would not be competitive in today’s markets. 
As a result, insurers may stop offering high-
deductible policies.143 And since the rules for 
HSAs require that they be accompanied by a 
high-deductible plan, the result would be to 
end HSAs.

The law also includes new limits on FSAs, 
which are currently used by as many as 30 
million Americans.144 Starting this year, the 
maximum tax-exempt contribution to an 
FSA was cut in half, from $5,000 annually to 
just $2,500. 145 The new definition of “quali-
fied medical expense” will also be applied 
to FSAs, meaning that as with HSAs, FSAs 
can no longer be used to pay for over-the- 
counter medications.146

The impact of these provisions extends 
well beyond their impact on workers who 
currently take advantage of such innovative 
products as HSAs and FSAs. More signifi-
cantly, the assault on these products repre-



15

sents a fundamental philosophical shift in 
the health care debate. Through this legisla-
tion, the president and democrats in Con-
gress reject consumer-oriented health care 
reform in clear favor of government control. 

Medicare Cuts

Despite denials from the Obama admin-
istration and Democrats in Congress, the 
legislation does cut Medicare—and it should. 
Medicare is facing unfunded liabilities of 
$50 to $100 trillion depending on the ac-
counting measure used, making future ben-
efit cuts both inevitable and desirable.147 Of 
course it would have been better if the sav-
ings from any cuts had been used to reduce 
the program’s future obligations rather than 
to fund a brand new entitlement program. 
And, clearly, not all Medicare cuts are created 

equal.148 Still, that should not obscure the 
necessity for dealing with Medicare’s loom-
ing financial crisis (see Figure 4).

The legislation anticipates a net reduc-
tion in Medicare spending of $416.5 billion 
over 10 years.149 Total cuts would actually 
amount to slightly more than $459 billion, 
but since the bill would also increase spend-
ing under the Medicare Part D prescription 
drug program by $42.6 billion, the actual 
savings would be somewhat less.150 

The key word here is “anticipates,” be-
cause several of those cuts are speculative 
at best. For example, the bill anticipates a 
23 percent reduction in Medicare fee-for-
service reimbursement payments to provid-
ers.151 But Medicare has been slated to make 
reductions to those payments since 2003, 
yet each year Congress has voted to defer the 
cuts. There is no reason to believe that Con-
gress is now more likely to follow through 

Figure 4
Medicare Cash Flow

Source: 2009 Annual Report of the Boards of Trustees of the Federal Hospital Insurance and Federal Supplementary Medical Insurance Trust Funds, 
Figure II.E2.
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on such cuts. In fact, in a perfect exercise in 
cynicism, the House has already passed sep-
arate legislation to repeal them. 

More likely, but still problematic, are $136 
billion in cuts to the Medicare Advantage pro-
gram. Currently, some 10.2 million seniors, 22 
percent of all Medicare recipients, are enrolled 
in the Medicare Advantage program, which al-
lows Medicare recipients to receive their cov-
erage through private insurance plans.152 The  
bill would change the way payments are cal-
culated for Medicare Advantage. Currently 
Medicare Advantage programs receive pay-
ments that average 14 percent more than tra-
ditional fee-for-service Medicare,153 something 
that Democrats have derided as wasteful.154 
However, the program also offers benefits 
not included in traditional Medicare, includ-
ing preventive-care services, coor dinated care 
for chronic conditions, routine physical ex-
aminations, additional hospitalization, skilled 
nursing facility stays, routine eye and hearing 
examinations, glasses and hearing aids, and 
more extensive prescription drug coverage 
than offered under Medicare Part D.155

The law imposes a new competitive bid-
ding model on the Medicare Advantage pro-
gram that will effectively end the 14 percent 
overpayment.156 The change will be phased 
in over three years beginning in 2012. In re-
sponse, many insurers are expected to stop 
participating in the program, while others 
will increase the premiums they charge se-
niors. Medicare’s chief actuary estimates 
more than 7 million seniors could be forced 
out of their current insurance plan and back 
into traditional Medicare.157 The Congres-
sional Budget Office predicts these cuts 
“could lead many plans to limit the benefits 
they offer, raise their premiums, or withdraw 
from the program.” Already, Harvard Pilgrim 
Health Care has dropped its Medicare Ad-
vantage program, forcing 22,000 seniors in 
Massachusetts, New Hampshire, and Maine 
to seek other coverage.158 

Particularly hard hit would be minori-
ties and seniors living in underserved areas. 
For example, nearly 40 percent of African- 
American and 54 percent of Latino seniors 

participate in Medicare Advantage, in part 
because lower-income seniors see it as a 
low-cost alternative to Medigap insurance 
for benefits not included under traditional 
Medicare.159 Interestingly, the law exempts 
three counties in south Florida from the 
Medicare Advantage cuts. 

In addition, a new “productivity adjust-
ment” would be applied to reimbursements 
to hospitals, ambulatory service centers, 
skilled nursing facilities, hospice centers, 
clinical laboratories, and other providers, re-
sulting in an estimated savings of $196 bil-
lion over 10 years.160 There would also be $3 
billion in cutbacks in reimbursement for ser-
vices that the government believes are over-
used, such as diagnostic screening and im-
aging services. And, beginning next year, the 
“utilization assumption” used to determine 
Medicare reimbursement rates for high-cost 
imaging equipment will be increased from 50 
to 75 percent, effectively reducing reimburse-
ment for many services.161 This change is ex-
pected to reduce total imaging expenditures 
by as much as $2.3 billion over 10 years.162 
Other Medicare cuts include freezing reim-
bursement rates for home health care and in-
patient rehabilitative services and $1 billion 
in cuts to physician-owned hospitals.163 

And, for the first time, the secretary of 
HHS would be permitted to use comparative 
effectiveness research in making reimburse-
ment decisions. The use of comparative ef-
fectiveness research has been extremely con-
troversial throughout this debate. On the one 
hand, many health care experts believe that 
much of U.S. health care spending is waste-
ful or unnecessary.164 Medicare spending var-
ies wildly from region to region, without any 
evidence that the variation is reflected in the 
health of patients or procedural outcomes.165 
A case could certainly be made that taxpayers 
should not have to subsidize health care that 
has not proven effective, nor can Medicare 
and Medicaid pay for every possible treatment 
regardless of cost-effectiveness. 

On the other hand, the use of such re-
search in determining what procedures are 
reimbursed could fundamentally alter the 
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way medicine is practiced and could inter-
pose government bureaucracies in determin-
ing how patients should be treated. More-
over, there are significant questions about 
whether comparative effectiveness can pro-
vide a truly effective basis for determining re-
imbursement policy.166 In fact, it could be ar-
gued that Medicare is particularly unsuited 
for such a policy.167

Many others worry that the use of compar-
ative effectiveness research for government 
programs such as Medicare sets the stage 
for its extension to private medical practice. 
There is no doubt that national health care 
systems in other countries use comparative 
effectiveness research as the basis for ration-
ing.168 Some of President Obama’s health 
care advisers, such as former senator Tom 
Daschle have recommended that it be ex-
tended to private insurance plans.169 And the 
president has named as the new director of 
the Center for Medicare and Medicaid Ser-
vices Dr. Donald Berwick, who is an outspo-
ken admirer of the British National Health 
Service, and particularly its National Insti-
tute for Clinical Effectiveness, which makes 
such cost-effectiveness decisions.170 

Although some of the cuts described 
above are problematic, many other proposed 
cuts in this bill are actually steps in the right 
direction. For example, the law reduces 
Medicare Part D subsidies by $10.7 billion 
for high-income recipients. This means that 
individuals with incomes over $85,000 and 
couples with incomes over $170,000 will no 
longer have their prescription drug purchas-
es subsidized by taxpayers. 

In addition, the law will eliminate part 
of a Bush-era subsidy for businesses that in-
cludes prescription drug coverage in retiree 
health plans.171 Since 2006, as part of the 
Medicare prescription drug program, com-
panies have received a federal subsidy for 28 
percent (up to a cap of $1,330 per retiree) 
of the cost of providing prescription drugs 
to retired workers.172 Proponents justified 
the subsidy on the grounds that companies 
would otherwise dump workers into Medi-
care, raising the cost of the Part D, prescrip-

tion drug plan. However, not only do busi-
nesses receive the subsidy, they were also 
allowed to deduct the subsidy from their 
taxes, receiving what was in effect a second 
subsidy. In fact, UC Berkeley Economist 
Brad DeLong estimates that by making the 
original subsidy tax free, the federal govern-
ment actually ends up subsidizing 63 per-
cent of the cost of retiree drug benefits for 
some companies.173 The health care legisla-
tion retains the subsidy but eliminates the 
tax break beginning in 2013.174 

This change received a great deal of press 
attention when it forced several companies, 
such as Caterpillar, Lockheed Martin, and 
AT&T, to take charges against earnings on 
their Securities and Exchange Commission 
(SEC) filings. Altogether those charges could 
total more than $4.5 billion, reflecting fu-
ture tax costs to those companies.175 

Democrats reacted to the accounting 
changes with outrage and threatened hearings 
on the issue. However, the charges appear to 
be required under SEC rules, and Democrats 
later backed down.176 On the other side, Re-
publicans attempted to score points by warn-
ing that the change could reduce economic 
growth and reduce employment. They have a 
point in that the money that the companies 
will now have to pay in taxes is money that 
cannot be used to expand operations or pay 
workers. However, not all tax breaks are cre-
ated equal. This one, in particular, appears to 
be a highly questionable form of corporate 
welfare. 

Finally, the new law establishes a new In-
dependent Payment Advisory Board, which 
would have the power to recommend chang-
es to the procedures that Medicare will cover, 
and the criteria to determine when those 
services would be covered, provided its rec-
ommendations “improve the quality of care” 
or “improve the efficiency of the Medicare 
program’s operation.”177 Starting in 2013, if 
Medicare spending is projected to grow faster 
than the combined average rate of general in-
flation and medical inflation (averaged over 
five years), IPAB must submit recommenda-
tions bringing spending back in line with 
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that target. Beginning in 2018, the annual 
spending target becomes the rate of GDP 
growth plus 1 percent. Once IPAB makes its 
recommendations, Congress would have 30 
days to vote to overrule them. If Congress 
does not act, the secretary of HHS would 
have the authority to implement those rec-
ommendations unilaterally. 

Given Congress’s proven inability to re-
strain the growth in Medicare spending, an 
independent commission, and a require-
ment that Congress vote on the issue, could 
prove beneficial. Unfortunately, IPAB is pro-
hibited from making any recommendation 
that would “ration care,” increase revenues, 
or change benefits, eligibility, or Medicare 
beneficiary cost-sharing (including Medi-
care premiums).178 That leaves IPAB with 
few options beyond reductions in provider 
payments. Hospitals and hospices would be 
exempt from any cuts until 2020.179 Thus, 
most of the cuts would initially fall on phy-
sicians. With Medicare already underreim-
bursing providers, further such cuts would 
have severe consequences, including driving 
physicians from the program and increased 
cost-shifting to private insurance. Eventually 
hospitals will also see significant reimburse-
ment cuts. The Centers for Medicare and 
Medicaid Services estimates that this could 
cause about 15 percent of hospitals, nursing 
homes, and home health agencies to close.180

Given the opposition such service cut-
backs are likely to engender, it is quite possi-
ble that IPAB will end up as neutered as pre-
vious attempts to impose fiscal discipline 
on government health care programs.181 

On the other side of the ledger, the leg-
islation increases subsidies under the Medi-
care Part D prescription drug program. A 
Medicare recipient enrolled in the standard 
version of the prescription drug plan cur-
rently pays a deductible of $310. Thereafter, 
Medicare pays 75 percent of costs between 
$310 and $2,800 in drug spending. The pa-
tient will pay the remaining 25 percent of 
these costs. The patient then encounters the 
notorious “doughnut hole.” For drug costs 
above $2,800 but below $4,450 in out-of-

pocket spending, the patient must pay 100 
percent of the costs. After that, the prescrip-
tion drug plan kicks in again and pays 95 
percent of costs above $4,450.182

The Patient Protection and Affordable 
Care Act ever so slowly closes this donut hole. 
In June, seniors enrolled in the program who 
have drug costs in excess of $2,700 began 
receiving a $250 check as a partial rebate of 
their drug costs.183 Starting in 2011, a slow 
reduction in the amount that seniors have to 
pay out-of-pocket within the donut hole be-
gins, eventually reducing that amount from 
the current 100 percent to 25 percent by 
2020. Part of the cost of filling the donut hole 
will be borne by pharmaceutical companies, 
which will be required to provide a 50 percent 
discount on the price of brand-name drugs. 
This provision’s cost to drug companies has 
been estimated at approximately $42.6 bil-
lion.184 The remaining 25 percent reduction 
in out-of-pocket costs will come from federal 
subsidies. For generic drugs, the entire out-of-
pocket cost reduction is through subsidies. 

In considering any of the cuts discussed 
above, there are three things to keep in mind. 
First, cuts in Medicare are both necessary and 
inevitable. However, there will almost certain-
ly be an impact on the quality and availability 
of care. Second, savings from the cuts will not 
be used to deal with Medicare’s looming bud-
get shortfalls, but rather to finance the new 
entitlements under the legislation. Demo-
crats have pointed out that changes under 
the legislation, combined with new Medi-
care tax revenue, would extend the life of the 
Medicare Trust Fund by as much as 12 years. 
While technically true, this represents a very 
misleading double counting of the savings 
and revenue. 

And third, there is ample reason to be 
skeptical about whether the cuts will ever ac-
tually occur. Medicare’s actuary warns that 
the proposed cuts “may be unrealistic.”185 
The CBO itself cautions that “it is unclear 
whether such a reduction in the growth rate 
of spending could be achieved, and if so, 
whether it would be accomplished through 
greater efficiencies in the delivery of health 
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care or through reductions in access to care 
or the quality of care.”186

Congress’s record in this regard is decid-
edly mixed. As the bill’s proponents point 
out, it is untrue to say that Congress has never 
cut Medicare spending. At least 11 times since 
1980, Congress has passed Medicare cuts that 
actually did take place.187 Most were mod-
est reductions in payments to certain types 
of providers, reductions in “disproportion-
ate share” (DSH) payments to hospitals, or 
small increases in cost-sharing by seniors, or 
in Medicare premiums. At least in limited cir-
cumstances, Congress has been able to trim 
Medicare.188 

However, Medicare is still facing a $50–100 
trillion funding gap, and Congress has proven 
itself unable to take the steps necessary to deal 
with this long-term gap. Some of the most 
significant cuts that have been proposed have 
later been reduced or repealed. For instance, 
in 1997, as part of the Balanced Budget Act, 
Congress established the “sustainable growth 
rate” (SGR), designed to hold annual increases 
in Medicare reimbursements to a manageable 
growth rate. But in 2003, 2005, 2007, 2008, 
and this year (reaching back to 2009), Con-
gress has overturned provider payment cuts 
that would have been required by the SGR. A 
bill before Congress—the infamous “doc fix” 
(see below)—would permanently eliminate fu-
ture SGR mandated cuts.189 

In some ways the legislation is a victim of 
Medicare itself. Because the legislation does 
nothing to reform the program’s unsustain-
able structure, Congress is caught between 
two unpalatable choices. If it makes the cuts 
called for under the legislation, it risks, ac-
cording to the CBO “reductions in access to 
care or the quality of care.”190 But if it fails to 
make those cuts, then the legislation will add 
a huge new cost to an already exploding debt. 

That is a recipe for legislative paralysis.

Taxes

The Patient Protection and Affordable 
Care Act imposes more than $569 billion 

in new or increased taxes over the first 10 
years.191 These include

 ● Tax on “Cadillac” Insurance Plans. 
One of the most heavily debated new 
taxes in the health care bill was the 
tax on high-cost insurance plans. Be-
ginning in 2018, a 40 percent excise 
tax will be imposed on employer- 
provided insurance plans with an ac-
tuarial value in excess of $10,200 for 
an individual or $27,500 for families. 
(The threshold is increased to $11,850 
for individuals and $30,950 for fami-
lies whose head of household is over 
the age of 55 or engaged in high-risk 
professions such as police, firefighters, 
or miners.) The tax falls on the value 
of the plan over the threshold and is 
paid by the insurer, or the employer 
if self-insured.192 The benefit value of 
employer-sponsored coverage would 
include the value of contributions to 
employees’ FSAs, HRAs, and HSAs. It 
is estimated that 12 percent of work-
ers will initially have policies that are 
subject to the tax.193 However, the tax 
is indexed to inflation rather than the 
faster-rising medical inflation, which 
drives insurance premiums. As a re-
sult, more and more workers will even-
tually find their insurance plans fall-
ing subject to the tax. In fact, a study 
for the benefits consulting firm Tow-
ers Watson concludes, “Assuming even 
reasonable annual plan cost increases 
to project 2018 costs, many of today’s 
average plans will easily exceed the 
cost ceilings directed at today’s ‘gold-
plated’ plans.”194

 ● Payroll tax hike. The Medicare pay-
roll tax will be increased from 2.9 per-
cent today to 3.8 percent for individu-
als with incomes over $200,000 for a 
single individual or $250,000 for a 
couple.195 The payroll tax hike would 
mean that in eight states, workers 
would face marginal tax rates in excess 
of 50 percent (see Figure 5).196 
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 ● Tax on Investment Income. Start-
ing in 2013, the 3.8 percent Medicare 
tax will be applied to capital gains and 
interest and dividend income if an in-
dividual’s total gross income exceeds 
$200,000 or a couple’s income exceeds 
$250,000.197 The tax would only apply 
to the amount of income in excess of 
those limits, but would be based on 
total income. Thus, if a couple had 
$200,000 in wage income and $100,000 
in capital gains, $50,000 would be 
taxed. Moreover, the definition of capi-
tal gains includes capital gains from 
the sale of real estate, meaning that an 
individual who sold his or her home 
for a profit of $200,000 or more would 
be subject to the tax. Given the cur-
rent weakness in the housing market, 
this would seem to create a particularly 
pernicious outcome. Numerous stud-
ies have shown that high capital gains 
taxes discourage investment, resulting 
in lower economic growth, fewer jobs, 
and reduced wages.

 ● Limit on Itemized Deductions. Be-
ginning in 2013, the threshold at which 
taxpayers can deduct medical expenses 
will be raised from the current 7.5 per-
cent of adjusted gross income to a new 
floor of 10 percent.198 The increased 
threshold would be postponed until 
2016 for taxpayers age 65 or older.199 

 ● Tax on Prescription Drugs. Starting 
this year, the legislation imposes a new 
tax on brand-name prescription drugs 
designed to raise a specific amount of 
money annually. Rather than impos-
ing a specific tax amount, the legisla-
tion identifies a specific amount of 
revenue to be raised, ranging from $2.5 
billion in 2011 to $4.2 billion in 2018, 
before leveling off at $2.8 billion there-
after, and assigns a proportion of that 
amount to pharmaceutical manufac-
turers according to a formula based on 
the company’s aggregate revenue from 
branded prescription drugs.200 The 
structure of this tax almost guarantees 
that it will be passed along to consum-

Figure 5
States with Marginal Tax Rates over 50 percent after PPACA

Source: Tax Foundation, Private Report.
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ers through higher prices. 
 ● Tax on Medical Devices. A 2.3 percent 

federal sales tax is imposed on medi-
cal devices, which includes everything 
from CT scanners to surgical scis-
sors.201 The secretary of HHS has the 
authority to waive this tax for items 
that are “sold at retail for use by the 
general public.”202 However, almost ev-
erything used by doctors, hospitals, or 
clinics would be taxed. The tax would 
also fall on laboratory tests. The gov-
ernment’s chief actuary has concluded 
that this tax, as those on pharmaceuti-
cal manufacturers and insurers “would 
generally be passed through to health 
consumers.”203 In fact, a study by the 
Republican staff of the Joint Economic 
Committee estimates that the pass-
through could cost the typical family 
of four with job-based coverage an ad-
ditional $1,000 a year in higher premi-
ums.204

 ● Additional Taxes on Insurers. Simi-
lar to the tax on pharmaceutical com-
panies, the legislation imposes a tax 
on health insurers based on their mar-
ket share.205 The total assessment will 
begin at $8 billion and rise to $14.3 
billion by 2018. Thereafter the total 
assessment will increase by the same 
percentage as premium growth for the 
previous year.206 The tax will be allo-
cated according to a formula based on 
both the total premiums collected by 
an insurer and the insurer’s adminis-
trative costs.207 However, some insur-
ers in Michigan and Nebraska received 
a special exemption.208 This tax is also 
expected to be passed through to con-
sumers through higher premiums. 
(Interestingly, AARP is exempt from 
this tax on sales of its highly profit-
able Medigap policies.)209

 ● Tax on Tanning Beds. The legislation 
imposes a 5 percent tax on tanning sa-
lons.210 While tanning may be seen as 
a luxury or frivolous expenditure, it 
is actually a recommended treatment 

for psoriasis and certain other medical 
conditions. The law makes no distinc-
tion between tanning for medical or 
cosmetic reasons. This tax went into 
effect July 1, 2010.

The combination of taxes and subsidies 
in this law results in a substantial redistri-
bution of income. The new law will cost 
families earning more than $348,000 per 
year, (top 1 percent of incomes) an addition-
al $52,000 per year on average in new taxes 
and reduced benefits.211 In contrast, those 
earning $18,000–$55,000 per year will see a 
net income increase of roughly $2,000 per 
family.212

The new law contains other tax-related 
provisions that will add significantly to 
business costs. For example, the legislation 
requires that businesses provide a 1099 form 
to every vendor with whom they do more 
than $600 worth of business over the course 
of a year.213 This provision has proven so un-
popular that there is strong bipartisan sup-
port for repeal. In fact, on February 2, 2011, 
the Senate voted 81 to 17 to repeal this pro-
vision. The House will likely follow suit.214 

For both individual Americans and busi-
nesses large and small, the Patient Protec-
tion and Affordable Care Act is a tax and 
regulatory nightmare. 

The CLASS Act

The health care legislation establishes a 
new national long-term care program, called 
the Community Living Assistance and Sup-
port Act (CLASS Act), designed to help se-
niors and the disabled pay for such services 
as an in-home caretaker or adult day servic-
es.215 

The CLASS Act is theoretically designed 
to be self-financed. Workers would be au-
tomatically enrolled in the program, but 
would have the right to opt out. Those who 
participate will pay a monthly premium 
that has not yet been determined.216 How-
ever, the CBO estimates that will be roughly 
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$123 per month for the average worker.217 
Other estimates suggest that the premiums 
could be much higher, perhaps $180–$240 
per month.218 Workers must contribute to 
the program for at least five years before they 
become eligible for benefits.219 (Individuals 
age 55 or over at the time the program is 
fully implemented must not only contrib-
ute for five years, but must be employed for 
at least three years following the program’s 
implementation date.)220 There is no health 
underwriting of participation or premiums. 

The actual benefits to be provided under 
the program are among the many details 
that remain to be determined but will not 
be “less than an average of $50 daily ad-
justed for inflation.”221 Some estimates sug-
gest that benefits will average roughly $75 
per day, or slightly more than $27,000 per 
year.222 Benefits will be paid directly to the 
individual, not to the service provider, based 

on the degree of an individual’s impairment, 
and can be used to purchase home care and 
other community-based long-term care as-
sistance, as well as certain nonmedical ser-
vices.223 Benefits may be paid daily, weekly, 
monthly, or deferred and rolled over from 
month to month at the beneficiary’s discre-
tion.224 There is no lifetime limit to benefits.

Eligibility for benefits will be based on 
the same criteria currently used to qualify 
for federal-tax-qualified long-term-care in-
surance benefits. That is, a person must be 
unable to perform at least two “activities of 
daily living” from a list of six such activities, 
or need substantial supervision due to cog-
nitive impairment.225 The secretary of HHS 
may also develop different or additional eli-
gibility requirements.226

During the law’s first five years it will 
collect premiums, but not pay benefits. As 
a result, over the first 10 years, the period 

Source: Letter from Douglas Elmendorf, director, Congressional Budget Office, to House speaker Nancy Pelosi, March 20, 2010, and Letter from Douglas 
Elmendorf, director, Congressional Budget Office, to Sen. Tom Harkin, November 25, 2009.

Figure 6
Effect of CLASS Act on Federal Budget
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conveniently included in the budget scoring 
window, the CLASS Act will run a surplus, 
collecting more in premiums than it pays 
out in benefits (see Figure 6). 

Those premiums will accrue in a CLASS 
Act Trust Fund, similar to the Social Security 
and Medicare trust funds. Using trust fund 
accounting measures, the premium pay-
ments will reduce the federal deficit over that 
period by roughly $70.2 billion.227 However, 
thereafter, the CLASS Act will begin to pay 
out benefits faster than it brings in revenue. 
Although this time period falls outside the 
formal 10-year scoring window, CBO warns, 
“In the decade following 2029, the CLASS 
program would begin to increase budget def-
icits . . . by amounts on the order of tens of 
billions of dollars for each 10-year period.”228 
CBO goes on to warn, “We have grave con-
cerns that the real effect of [the CLASS Act] 
would be to create a new federal entitlement 
program with large, long-term spending in-
creases that far exceed revenues.”

Trust fund accounting, of course, is little 
more than budgetary sleight of hand. Be-
cause the government is structurally inca-
pable of saving such surpluses, they become 
simply a source of current revenue for the 
government to use for whatever purpose 
seems most pressing at the time. It does not 
provide resources with which to pay the fu-
ture obligations that have been created.229 
Even Senate Budget Committee chairman 
Kent Conrad (D-ND), who eventually vot-
ed for the bill, called it “a Ponzi scheme of 
the first order, the kind of thing that Ber-
nie Madoff would have been proud of.”230 
And the bipartisan Commission on Fiscal 
Responsibility and Reform (the Bowles-
Simpson Commission) recognized that the 
CLASS Act program will “require large gen-
eral revenue transfers or collapse of its own 
weight.”231 The commission recommended 
that the CLASS Act be reformed in some 
unspecified way so as to make it credibly 
sustainable over the long term; otherwise it 
should be repealed.

In addition, the structure of the program 
creates a huge “adverse selection” risk that 

could add to the program’s financial insta-
bility. As the actuarial firm Milliman Associ-
ates points out, “The voluntary aspect of the 
program allows low-risk individuals to nev-
er sign up for the program while the guaran-
teed issue enables some of the highest-risk 
individuals to join the program. This is a 
formula that is virtually certain to create fi-
nancial instability in any insurance program 
unless there are other important provisions 
to control risk.”232

The law tries to ameliorate the adverse 
selection problem by requiring individuals 
who opt out of the program to pay a higher 
premium—up to 250 percent higher—if they 
later decide to opt back in.233 But experts 
suggest that these provisions will be insuf-
ficient to prevent gaming the system. And 
other provisions actually make adverse selec-
tion more likely. For example, the law limits 
marketing costs to no more than 3 percent 
of premiums. The resulting lack of market-
ing will likely result in a low participation 
rate by the public at large, while those with 
health problems are most likely to seek out 
the benefits. The American Academy of Ac-
tuaries estimates that only about 6 percent 
of the U.S. population will participate in the 
program.234 And, Richard Foster suggests 
that just 2 percent of workers will partici-
pate after three years.235 Given such low par-
ticipation levels, the covered population will 
almost certainly be far sicker than general 
insurance pool. Foster warns that “there is a 
very serious risk that the problem of adverse 
selection will make the CLASS program un-
sustainable.”236

Making matters worse, the legislation 
caps premiums for low-income workers 
and undergraduate students and prohibits 
future premium hikes for some groups of 
retirees.237 Therefore, if the program is to 
remain self-sustaining, other workers will 
have to bear a disproportionate share of fu-
ture premium hikes. That in turn increases 
the risk that program premiums will exceed 
those for products available in the private 
market. Healthier individuals, in particular, 
would have an incentive to flee the program 
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for less expensive private alternatives, leav-
ing only the sickest and most expensive par-
ticipants in the government plan. The ad-
verse selection death spiral would be in full 
force, which could tempt the government to 
solve the problem by making participation 
mandatory, forcing Americans into a pro-
gram they may not want and to which there 
are superior private alternatives.238 The only 
other alternative will be a taxpayer bailout.

The CLASS Act, therefore, while little de-
bated, may represent one of the health care 
legislation’s biggest fiscal time bombs. 

Growing the Nanny State

A little-discussed provision of the health 
care legislation requires restaurant chains 
with at least 20 locations or franchises to 
post calorie counts next to prices on menus, 
menu boards, and drive-through menus. In 
addition, restaurateurs would be required to 
post a brief statement regarding daily caloric 
intake and advise guests that additional nu-
trition information is available. Other nu-
trition data, which must be available on re-
quest, would include calories from fat, total 
fat, saturated fat, cholesterol, sodium, carbo-
hydrates, sugars, dietary fiber and protein.239 
More than 200,000 establishments will be af-
fected by the change.240 The law also requires 
nutrition information to be posted on food 
and beverage vending machines.241 

There is no doubt that the United States 
has a serious obesity problem.242 However, 
posting calories is unlikely to have a signifi-
cant impact. Studies show that only about 
56 percent of chain restaurant customers 
said they even notice posted calorie infor-
mation, while even fewer, just 15 percent, 
take the calorie information into account 
when making their choices.243

But, while they are unlikely to signifi-
cantly reduce obesity, the new regulations 
will impose a cost on restaurants and con-
sumers. Estimates suggest that the cost of 
analyzing calories runs as high as $1,000 
per meal.244 In addition there will be the 

cost of changing all those menus and signs. 
And, the cost of posting the information on 
vending machines has been estimated to be 
at least $56.4 million for the first year.245

While the financial cost of this provision 
is not substantial, especially in the context 
of other taxes and regulatory costs imposed 
by this law, it does represent yet another 
blow against individual responsibility. 

Other Provisions

The legislation includes a number of pi-
lot programs designed to increase quality of 
health care or control costs. Most are well 
intentioned but unlikely to have significant 
impact, especially in the short term. These 
would include programs such as bundled 
payments, global payments, accountable-care 
organizations and medical homes through 
multiple payers and settings.246 It would also 
create a new Center for Innovation within the 
Centers for Medicare and Medicaid Services 
(CMS) to evaluate innovative models of care, 
and would require CMS to develop a Nation-
al Quality Strategy to “improve care delivery, 
health outcomes and population health.247

The federal government would also pro-
vide grants to states for incentives for Med-
icaid beneficiaries to participate in healthy-
lifestyle programs. A state option would 
enroll Medicaid beneficiaries with chronic 
illnesses into health homes that offer com-
prehensive, team-based care, and a new op-
tional Medicaid benefit would allow people 
with disabilities to receive community-based 
services and supports.248 Other grants would 
provide incentives for states to shift Med-
icaid beneficiaries away from nursing 
homes and toward care in the home or 
community.249 

The law would also reward hospitals for 
providing value-based care, and penalize 
hospitals that perform poorly on quality 
measures such as preventable hospital read-
missions.250 

Of greater concern is a provision to es-
tablish a private, nonprofit institute to con-
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duct comparative effectiveness research.251 
Many health care reform advocates believe 
that much of U.S. health care spending is 
wasteful or unnecessary. Certainly it is im-
possible to draw any sort of direct correla-
tion between the amount of health care 
spending and outcomes.252 In fact, by some 
estimates as much as 30 percent of all U.S. 
health spending produces no discernable 
value.253 Medicare spending, for instance, 
varies wildly from region to region, without 
any evidence that the variation is reflected 
in the health of patients or procedural out-
comes.254 The Congressional Budget Office 
suggests that we could save as much as $700 
billion annually if we could avoid treatments 
that do not result in the best outcomes.255 It 
makes sense, therefore, to test and develop 
information on the effectiveness of various 
treatments and technology. 

Critics fear, however, that comparative 
effectiveness research will not simply be 
used to provide information, but to impose 
a government-dictated method of practic-
ing medicine. The legislation prohibits use 
of the research to create health care practice 
guidelines or for insurance coverage deci-
sions.256 The research would initially be in-
formative only. Still, there is no doubt that 
many reformers hope to ultimately use the 
information to restrict the provision of “un-
necessary” care.257 

The Patient Protection and Affordable 
Care Act also includes several provisions 
aimed at increasing the health care workforce. 
This is particularly important given the law’s 
emphasis on increasing coverage and there-
fore the demand for services. The United 
States already faces a potential shortage of 
physicians, especially primary-care physicians 
and certain specialties such as geriatric care. 
Some estimates suggest we will face a short-
age of more than 150,000 physicians in the 
next 15 years.258 The legislation itself could 
exacerbate this trend if physicians find their 
reimbursement rates reduced under Medicare 
and Medicaid, or find more bureaucratic in-
terference with their medical decisionmaking. 
Indeed, one survey found that 45 percent of 

physicians would at least consider the possi-
bility of quitting as a result of this health care 
legislation.259

The law attempts to combat this by in-
creasing funding for physician and nurs-
ing educational loan programs, and would 
expand loan forgiveness under the National 
Health Service Corps.260 It would also fund 
new educational centers in geriatric care, 
chronic-care management, and long-term 
care.261 It also takes more controversial steps 
toward increasing the supply of primary-care 
physicians by shifting reimbursement rates 
for government programs, such as Medicare 
and Medicaid, to reduce payments to spe-
cialists while increasing reimbursement for 
primary care.262 Yet, what possible reason is 
there to believe that the federal government 
can (a) know the proper mix of primary-care 
physicians and specialists, and (b) fine-tune 
reimbursements in a way that will produce 
those results? Nothing in the government’s 
previous activities suggests that such central 
planning would be effective.

Finally, there is a host of special interest 
provisions. The so-called “cornhusker kick-
back” (a provision that committed the fed-
eral government to picking up the cost of 
Nebraska’s Medicaid expansion forever) was 
removed by the reconciliation bill.263 How-
ever, much other pork remains. For example, 
the legislation included $100 million in spe-
cial funding for a hospital in Connecticut;264 
and money for asbestos abatement in a Mon-
tana town.265 There was also a provision that 
gives drug makers 12 years of protection, or 
exclusivity, to sell biologic medicines before 
facing the threat of cheaper, off-brand alter-
natives.266

Part II: 
Costs and Consequences

Expanded, Not Universal,
Coverage

Passage of health care reform was herald-
ed by some in the media as providing “near 
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universal coverage.”267 Indeed, President 
Obama made it clear that one of the prima-
ry reasons he was pushing for health care re-
form was “it should mean that all Americans 
could get coverage.”268 But by this standard, 
the Patient Protection and Affordable Care 
Act falls far short of its goals. 

According the Congressional Budget Of-
fice, the legislation would reduce the number 
of uninsured Americans by about 32 million 
people by 2019.269 Most of those gains in the 
number of insured will not occur until after 
2014 when the mandates and subsidies kick 
in. And even by 2019, CBO expects there to 
be more than 23 million uninsured (see Fig-
ure 7).270 About one-third of the uninsured 
would be illegal immigrants. But that would 
still leave 15–16 million legal, non-elderly 
U.S. residents without health insurance.

Supporters of the legislation point out 
that that would decrease the number of un-

insured Americans to roughly 6–8 percent 
of non-elderly Americans, a far cry from 
universal coverage, but undoubtedly better 
than today’s 15 percent.271 

Independent analysis suggests a modestly 
more pessimistic result. The RAND Corpo-
ration, for example, estimates that roughly 
28 million more Americans would be insured 
under the legislation than would have been 
under the status quo, leaving roughly 25 mil-
lion uninsured.272 RAND also estimates that 
increases in coverage would occur somewhat 
more slowly than does the CBO.273 

Not surprisingly, most of those remain-
ing uninsured will be young and healthy. In 
fact, the uninsured after implementation are 
likely to be somewhat younger, healthier, 
and wealthier as a group than today’s unin-
sured.274 If so, it may prove a blow to projec-
tions of reduced insurance costs through 
bringing the young and healthy into the 

Figure 7
Number of Uninsured under PPACA

Source: Letter from Douglas Elmendorf, director, Congressional Budget Office, to House Speaker Nancy Pelosi, March 20, 2010.
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insurance pool. In addition, as many as 38 
percent of the remaining uninsured will be 
eligible for Medicaid, SCHIP, or government 
programs, but will not have enrolled.275 That 
is a similar percentage to the status quo. 
And, nearly a third will be illegal immigrants, 
roughly double the proportion of uninsured 
today who are undocumented residents.276 
This suggests that we should not anticipate 
significant future reductions in the number 
of uninsured beyond 2019. 

It is also important to realize that rough-
ly 47 percent of the newly insured will not 
be receiving traditional health insurance, 
but will instead be put into the Medicaid 
or SCHIP programs.277 Given that roughly 
a third of physicians no longer accept Med-
icaid patients,278 these individuals may still 
find significant barriers to access, despite 
their newly insured status. 

The Massachusetts health reform plan 
enacted in 2006 provides a useful warning 
on this score. Like the new federal legisla-
tion, Massachusetts expanded its coverage 
in large part by enrolling more people in 
Medicaid. However, after the reform was en-
acted, 6.9 percent of low-income residents 
reported that they could not find a doctor 
or get an appointment, a nearly 50 percent 
increase since the plan went into effect.279 
Waiting times were an even bigger problem, 
with the wait for seeing an internist, for ex-
ample, increasing from 33 days to 52 days 
during the program’s first year.280

Increased Spending, 
Increased Debt

Throughout the health care debate, Pres-
ident Obama emphasized the need to con-
trol the rise in health care spending. As the 
president put it:

We’ve got to control costs, both for 
families and businesses, but also for our 
government. Everybody out there who 
talks about deficits has to acknowledge 
that the single biggest driver of our 

deficits is health care spending. We can-
not deal with our deficits and debt long 
term unless we get a handle on that. So 
that has to be part of a package.281

Proponents of reform correctly pointed 
out that the U.S. spends far more on health 
care than any other country, whether mea-
sured as a percentage of GDP or by expendi-
ture per capita.282 Health care costs are ris-
ing faster than GDP growth and now total 
more than $2.5 trillion—more than Ameri-
cans spend on housing, food, national de-
fense, or automobiles.283

However, the Patient Protection and Af-
fordable Care Act fails to do anything to 
reduce or even restrain the growth in those 
costs. According to Richard Foster, the gov-
ernment’s chief health care actuary, the leg-
islation will actually increase U.S. health 
care spending by $311 billion over 10 years 
(see Figure 8).284 

This should not come as a big surprise. 
The primary focus of the legislation was to 
expand insurance coverage. Giving more 
people access to more insurance, not to 
mention mandating that current insurance 
cover more services, will undoubtedly result 
in more spending. In fact, we should not be 
surprised if the increased coverage results in 
even more spending than the government 
predicts. MIT economist Amy Finkelstein, 
for example, estimates that roughly 40 per-
cent of the real increase in per capita health 
spending from 1950 to 1990 reflected the 
spread of comprehensive health insurance.285 
If utilization increases substantially as result 
of the coverage expansions in this legislation, 
spending could likewise skyrocket.

The failure to restrain costs will have seri-
ous consequences for government spending 
under the legislation. As CBO director Doug-
las Elmendorf noted in his official blog: 

The rising costs of health care will put 
tremendous pressure on the federal 
budget during the next few decades 
and beyond. . . . In CBO’s judgment, 
the health legislation enacted earli-
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er this year does not substantially 
diminish that pressure. In fact, CBO 
estimated that the health legislation 
will increase the federal budgetary 
commitment to health care.286

The Congressional Budget Office scored 
the Senate-passed Patient Protection and 
Affordable Care Act as costing $875 billion 
over 10 years.287 The changes passed under 
reconciliation increased that cost to $938 
billion.288 However, those numbers do not 
tell the whole story, nor do they reveal the 
law’s true cost. 

The CBO does not provide formal bud-
get analysis beyond the 10-year window, 
pointing out that any calculation made be-
yond 2020, “reflects the even greater degree 
of uncertainty” regarding those years.289 
However, since program costs will be on an 

upward trajectory through 2019 (see Figure 
9), it expects the cost of the program to con-
tinue to grow rapidly after 2019. 

Moreover, as Figure 9 makes clear, most of 
the spending under this legislation doesn’t 
take effect until 2014. So the “10-year” cost 
projection includes only 6 years of the bill. 
However, as Figure 9 shows, if we look at the 
legislation more honestly over the first 10 
years that the programs are actually in exis-
tence, say from 2014 to 2024, it would actu-
ally cost nearly $2 trillion.

CBO officially scored the bill as reducing 
the budget deficit by $138 billion over 10 
years. Putting that in perspective, if true, it 
would amount to roughly 62 percent of the 
total deficit that the federal government in-
curred in February of 2010 alone.290 In reality, 
however, that scoring is achieved through 
the use of yet another budget gimmick. 

Figure 8
Estimated Increases in National Health Expenditures under PPACA

Source: Richard S. Foster, chief actuary, Centers for Medicare and Medicaid Services, “Estimated Financial Effects 
of the ‘Patient Protection and Affordable Care Act,’” as amended, April 22, 2010.
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As mentioned above, the legislation an-
ticipates a 23 percent reduction in Medicare 
fee- for-service reimbursement payments to 
providers, yielding $196 billion in savings.291 

Those cuts were part of a Medicare reim-
bursement reduction first called for in 2003, 
as part of changes to the sustainable growth 
rate required by the Balanced Budget Act 
of 1997.292 However, as discussed earlier, 
the cuts have never actually been imple-
mented, with Congress regularly postpon-
ing their effective date. Current law would 
reduce payment rates for providers by 21 
percent beginning in January 2011, and by 
an average of 2 percent each year thereafter 
through the end of the decade. This is the 
baseline that the CBO used to project the 
bill’s future costs. However no one in Wash-
ington seriously believes that those cuts 
will actually occur. In fact, congressional 
Democrats have introduced a separate bill, 

the Medicare Physicians’ Payment Reform 
Act of 2009 (HR 3961), effectively repealing 
the cuts. According to the Congressional 
Budget Office, the 10-year cost of repealing 
those cuts would be $259 billion.293 Howev-
er, other sources, including the Obama ad-
ministration have suggested the cost could 
go as high as $371 billion.294

In a letter to Congressman Paul Ryan (R-
WI), the Congressional Budget Office con-
firms that if the costs of repealing the pay-
ment reductions, known as the “doc-fix,” as 
reflected in HR 3961, were to be included in 
the cost of health care reform, the legisla-
tion would actually increase budget deficits 
by $59 billion over 10 years. 295 

Moreover, the initially projected cost 
failed to include discretionary costs associ-
ated with the program’s implementation. 
The legislation does not provide specific 
expenditures for these items, but simply au-

Figure 9
Total Spending under PPACA through 10 Years of Implementation

Source: Author’s calculations based on Letter from Douglas Elmendorf, director, Congressional Budget Office, to House speaker Nancy Pelosi, March 
20, 2010.
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thorizes “such sums as may be necessary.” 
Therefore, because the costs are subject to 
annual appropriation and the actions of 
future congresses are difficult to predict, it 
may be impossible to put a precise figure to 
the amount. However, CBO suggests that 
they could add as much as $115 billion to 
the 10-year cost of the bill.296

As Figure 10 shows, adding the cost of 
the doc-fix, discretionary costs, and other 
costs that were not originally included in 
CBO’s score to the legislation brings the to-
tal cost over 10 years of actual operation to 
over $2.7 trillion.297

In addition, estimates of the PPACA’s 
impact on the budget deficit double count 
both Social Security taxes and revenue 
and savings from Medicare. As mentioned 
above, scoring for the health care bill an-
ticipates a net reduction in Medicare spend-
ing of $416.5 billion over 10 years. The law 

would also bring in additional payroll tax 
revenue through the 0.9 percent increase in 
the Medicare payroll tax, and the imposition 
of the tax to capital gains and interest and 
dividend income. This money is funneled 
through the Medicare Trust Fund, reducing 
the unfunded liabilities under Medicare Part 
B from $37 trillion to just $12.9 trillion.298 
As mentioned, this will extend the life of the 
Trust Fund by as much as 12 years. 

The new funds would indeed be routed 
through the Medicare Trust Fund, where 
government trust fund accounting meth-
odology would count them as extending the 
trust fund’s solvency. However, as has been 
pointed out with regard to the Social Secu-
rity Trust Fund, the government is structur-
ally incapable of actually saving the money. 
In fact, the funds would be used to purchase 
special-issue Treasury bonds. When the 
bonds are purchased, the funds used to pur-

Figure 10
Total Cost of PPACA through 10 Years of Implementation, including “Doc Fix” and Administrative/Implementation 
Costs

Source: Author’s calculations based on Letter from Douglas Elmendorf, director, Congressional Budget Office, to House speaker Nancy Pelosi,  
March 20, 2010.
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chase them become general revenue, and are 
spent on the government’s annual general 
operating expenses. What remains behind 
in the trust fund are the bonds, plus an in-
terest payment attributed to the bonds (also 
paid in bonds, rather than cash). Govern-
ment bonds are, in essence, a form of IOU. 
They are a promise against future tax rev-
enue. When the bonds become due, the gov-
ernment will have to repay them out of gen-
eral revenue.299 In the meantime, however, 
the government counts on that new general 
revenue to pay for the cost of the new health 
legislation. Thus, the government spends 
the money now, while pretending it is avail-
able in the future to pay for future Medicare 
benefits. This results in a double counting 
of roughly $398 billion. 

As Medicare’s chief actuary points out, 
“In practice, the improved [Medicare] fi-
nancing cannot be simultaneously used 
to finance other Federal outlays (such as 
the coverage expansions) and to extend the 
trust fund, despite the appearance of this re-
sult from the respective accounting conven-
tions.”300 

The same is true regarding $53 billion 
in additional Social Security taxes gener-
ated under the PPAC. CBO assumes that, as 
discussed above, many employers may ulti-
mately decide that it is cheaper to “pay than 
play,” and will stop offering health insur-
ance to their workers. CBO assumes that in 
those cases workers will receive higher wages 
to offset at least some of the loss in non-
wage (insurance) compensation. The work-
ers will, however, have to pay taxes, includ-
ing Social Security payroll taxes, on those 
additional wages. The additional revenue 
from those taxes is counted in CBO’s scor-
ing of the Patient Protection and Affordable 
Care Act. However, because they are paying 
additional taxes, those workers are also ac-
cruing additional Social Security benefits. 
Yet, because those benefits will paid out-
side the 10-year budget window, the cost of 
the additional benefits is not included in 
the scoring. Only one side of the revenue- 
benefit equation is included.

And, as noted above, revenue from the 
CLASS Act is similarly double counted. 
Eliminating all of this double counting, and 
including the full cost of the bill as discussed 
above, means that the PPACA will actually 
add at least $823 billion to the budget defi-
cit over the program’s first 10 years. Some 
estimates suggest that over the program’s 
second 10 years, it could add as much as an 
additional $1.5 trillion to the deficit.301  

Finally, it is important to point out that 
much of the bill’s cost is shifted off the fed-
eral books onto businesses, individuals, and 
state governments through mandates and 
other regulatory requirements. These busi-
ness and individual mandates are the equiv-
alent of tax increases, but those costs aren’t 
included in the law’s cost estimates. And, as 
mentioned above, state governments will 
have to pick up at least $34 billion of the 
cost to expand Medicaid. 

When the CBO scored the Clinton health 
care plan back in 1994, those costs were in-
cluded, and accounted for as much as 60 
percent of the law’s total cost.302 Despite 
repeated requests, CBO did not produce a 
similar analysis for this bill. But if a similar 
ratio were to hold for the Patient Protection 
and Affordable Care Act, the real cost of the 
legislation would be somewhere in the vicin-
ity of $7 trillion.303 

It is also worth noting that cost esti-
mates for government programs have been 
wildly optimistic over the years, especially 
for health care programs. For example, 
when Medicare was instituted in 1965, gov-
ernment actuaries estimated that the cost 
of Medicare Part A would be $9 billion by 
1990. In actuality, it was seven times high-
er—$67 billion.304 Similarly, in 1987, Medic-
aid’s special hospitals subsidy was projected 
to cost $100 million annually by 1992, just 
five years later; it actually cost $11 billion, 
more than 100 times as much.305 And, in 
1988, when Medicare’s home-care benefit 
was established, the projected cost for 1993 
was $4 billion, but the actual cost in 1993 
was $10 billion.306 If the current estimates 
for the cost of Obamacare are off by similar 
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orders of magnitude, costs and future defi-
cits would be even larger.

There is certainly reason to believe that 
the costs of this law will exceed projections. 
For example, as discussed above, increased 
insurance coverage could lead to increased 
utilization and higher subsidy costs. At the 
same time, if companies choose to drop 
their current insurance and dump employ-
ees into subsidized coverage or Medicaid, it 
could substantially increase the program’s 
costs. One estimate, cited by Fortune maga-
zine, notes that “if 50 percent of people cov-
ered by company plans get dumped, federal 
health care costs will rise by $160 billion in 
2016, in addition to the $93 billion in sub-
sidies already forecast by the CBO.”307 An-
other study, by former CBO director Doug-
las Holtz-Eakin and Cameron Smith warns 
that shifting employees to government- 
subsidized coverage could increase the legis-

lation’s cost by as much as $1.4 trillion over 
10 years.308 And, adverse selection could 
increase Medicaid costs. Thus, the multi- 
trillion-dollar estimated cost of this legisla-
tion should be seen as a best case scenario.

This is all taking place at a time when 
the government is facing an unprecedented 
budgetary crisis. The U.S. budget deficit hit 
$1.5 trillion in 2011, and we are expected to 
add as much as $9 trillion to the national 
debt over the next 10 years, a debt that is al-
ready in excess of $14.3 trillion and rising at 
a rate of nearly $4 billion per day.309 Under 
current projections, government spending 
will rise from its traditional 20–21 percent 
of our gross domestic product to 43 percent 
by 2050.310 That would require more than a 
doubling of the tax burden just to keep up.

Figure 11 shows how the new health care 
law will add to the burden of future govern-
ment spending. By 2050, the new law will 

Figure 11
Spending Projections under PPACA

Source: Author’s calculations based on Congressional Budget Office, “Long-Term Outlook for Medicare, Medicaid, and Total Health Care 
Spending.”
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push total government spending toward 50 
percent of GDP. By the end of the century, 
federal government spending would be-
come almost unfathomable, surpassing 80 
percent of GDP. 

By any realistic measure, therefore, the 
Patient Protection and Affordable Care Act 
dramatically increases government spend-
ing, the national debt, and the burden of 
government on the economy as a whole.

Higher Insurance 
Premiums

During the 2008 presidential campaign, 
candidate Obama promised that his health 
care reform plan would reduce premiums by 
up to $2,500 per year.311 That promise has 
long since been abandoned. However, with-
out putting a dollar amount to it, the presi-
dent continues to promise that health care 
reform will reduce insurance costs.312 While 
that may be true for those Americans receiv-
ing subsidies or those who are currently in 
poor health, millions of others will likely 
end up paying higher premiums. 

Today, the average nongroup-insurance 
plan costs $2,985 annually for an individ-
ual and $6,328 for a family.313 In the non-
group—that is employer-based—market, pre-
miums average $4,825 for an individual, and 
$13,375 for a family.314 CBO estimates that if 
reform had not passed, premiums in the in-
dividual market would have risen to $5,200 
for an individual and $13,100 for a family 
by 2016. And, the cost of employer-provided 
insurance would rise to $7,800 for an indi-
vidual, $20,300 for a family.315 That increase 
would place a significant burden on both in-
dividuals and businesses.

However, the health care law does little 
or nothing to change this. The biggest busi-
nesses, those with more than 100 employ-
ees, would see the biggest benefit, but even 
here the benefit would be minimal. CBO 
estimates that large companies would see a 
premium increase between zero and three 
percent less than would otherwise occur.316 

That means that under the best case scenar-
io, their premiums for a family plan would 
only increase to $20,100, compared with 
$13,375 today, and $20,300 if the bill hadn’t 
passed.317 That represents a savings of $200 
over what would have happened if the bill 
had not passed, but still represents a $6,350 
increase over what the company is paying 
today.

Small businesses would see a premium 
increase between zero and just 1 percent less 
than would otherwise occur.318 Thus, again 
under the best-case scenario, small business 
premiums for a family plan would only in-
crease to $19,200, compared to $19,300 
if the bill hadn’t passed, a savings of just 
$100.319 

But the millions of Americans who pur-
chase insurance on their own through the 
nongroup market will actually be worse off 
as a result of this law. According to CBO, 
their premiums will increase 10–13 percent 
faster than if the bill had not passed. That is, 
an individual premium would increase from 
$2,985 today to $5,800, compared to $5,500 
if the bill had never passed. A family policy 
will increase from today’s $6,328 to $15,200. 
If the bill hadn’t passed, it would only have 
increased to $13,100.320 Thus, this bill will 
cost a family buying their own health insur-
ance an additional $2,100 per year in higher 
premiums (see Table 1). 

Indeed, premiums for 2011 have risen 
rapidly due to factors both related and unre-
lated to the PPACA.321 Early estimates sug-
gest that the bill itself has been responsible 
for a premium hike of roughly 9 to 12 per-
cent.322 

Of course, for low- and some middle- 
income Americans, any increase in premi-
ums may ultimately be offset by government 
subsidies. But individuals whose income 
falls in the range where subsidies begin to 
phase out and those not receiving subsidies 
will likely see significant increases in what 
they have to pay. 

The bill’s proponents also point out 
that most of the increased cost is due to in-
creased benefits mandated by the new law, 
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and the new insurance reforms. It is not that 
the per unit cost of insurance will have risen 
faster than the baseline, but that individu-
als will be purchasing more insurance. That, 
however, does not change the bottom line. 
Individuals will be paying more, and not be-
cause they choose to do so. If everyone was 
mandated to trade their current car for a 
new BMW, people would have a better car—
but they would still be poorer. 

That is not at all what the president 
promised.

Conclusion

Health care reform was designed to ac-
complish three goals: (1) provide health 
insurance coverage for all Americans, (2) 
reduce insurance costs for individuals, busi-
nesses, and government, and (3) increase the 
quality of health care and the value received 
for each dollar of health care spending. 
Judged by these goals, the new law should be 
considered a colossal failure. The president 
and the law’s supporters in Congress also 
promised that the legislation would not in-
crease the federal budget deficit or unduly 
burden the economy. And, of course, we 
were repeatedly promised that “If you like 
your health care plan, you’ll be able to keep 
your health care plan, period. No one will 
take it away, no matter what.”323 But Rich-
ard Foster, the government’s own chief actu-

ary, has testified that that statement is “not 
true.”324 Individual and employer mandates 
will ultimately force individuals and busi-
nesses to change plans in order to comply 
with the government’s new standards for 
insurance, even if the new plans are more 
expensive or contain benefits that people 
don’t want. Flexible spending accounts have 
already been reduced, and health savings 
accounts could be eliminated.  More than 
7 million seniors with Medicare Advantage 
plans will likely be forced out of those plans 
and back into traditional Medicare. On 
these grounds too, the Patient Protection 
and Affordable Care Act doesn’t come close 
to living up to its promises. 

The legislation comes closest to success 
on the issue of expanding the number of 
Americans with insurance. Clearly, as a re-
sult of this law, millions more Americans 
will receive coverage. This results mainly 
from an expansion of government subsi-
dies and other programs, with nearly half 
of the newly insured coming through the 
troubled Medicaid program. Thus, the de-
gree to which expanded coverage will lead 
to expanded access is still an open question. 
And, despite the passage of this legislation, 
at least 23 million Americans will still be un-
insured by 2019. On this dimension, there-
fore, the new law is an improvement over the 
status quo, but a surprisingly modest one.

The law also makes some modest insur-
ance reforms that will prohibit some of 

Table 1
Premiums under PPACA

 2016
Type of Plan Current With bill Without bill

Large Business $13,375 $20,100 $20,300

Small Business $13,375 $19,200 $19,300

Individual Policy $6,328 $15,200 $13,100

Source: Current cost of health insurance policy based on America’s Health Insurance Plans’ (AHIP) data; future 
estimates based on Letter from Douglas Elmendorf, director, Congressional Budget Office, to Sen. Evan Bayh, 
November 30, 2009.
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the industry’s more unpopular practices. 
However, those changes come at the price 
of increased insurance costs, especially for 
younger and healthier individuals, and re-
duced consumer choice.

At the same time, the legislation is a ma-
jor failure when it comes to controlling costs. 
While we were once promised that health care 
reform would “bend the cost curve down,”325 
this law will actually increase U.S. health care 
spending. This failure to control costs means 
that the law will add significantly to the al-
ready crushing burden of government spend-
ing, taxes, and debt. Accurately measured, the 
Patient Protection and Affordable Care Act 
will cost more than $2.7 trillion over its first 
10 years of full operation, and add more than 
$823 billion to the national debt. And this 
does not even include more than $4.3 trillion 
in costs shifted to businesses, individuals, 
and state governments. 

It is not just government that will face 
higher costs under this law. In fact, most 
American workers and businesses will see lit-
tle or no change in their skyrocketing insur-
ance costs—while millions of others, includ-
ing younger and healthier workers and those 
who buy insurance on their own through the 
nongroup market, will actually see their pre-
miums go up faster as a result of this legisla-
tion. 

Clearly the trajectory of U.S. health care 
spending under this law is unsustainable. 
Therefore, it raises the inevitable question 
of whether it will lead to rationing down the 
road. 

We should be clear, however. With a few 
minor exceptions governing Medicare re-
imbursements, the law would not directly 
ration care or allow the government to dic-
tate how doctors practice medicine. There is 
no “death board” as Sarah Palin once wrote 
about in a Facebook posting.326 Even so, by 
setting in place a structure of increased uti-
lization and rising costs, the new law makes 
government rationing far more likely in the 
future.327 

Indeed, this trend is already playing out 
in Massachusetts. With the cost of the state’s 

reform becoming unsustainable, the legis-
lature established a special commission to 
investigate the health payment system in a 
search of ways to control costs.328 In March 
of 2009, the commission released a list of 
options that it was considering, including 
“exclud[ing] coverage of services of low pri-
ority/low value” under insurance plans of-
fered through Commonwealth Care. Along 
the same lines, it has also suggested that 
Commonwealth Care plans “limit coverage 
to services that produce the highest value 
when considering both clinical effectiveness and 
cost.”329 

The Patient Protection and Affordable 
Care Act will also significantly burden busi-
nesses, thereby posing a substantial threat 
to economic growth and job creation. While 
some businesses may respond to the law’s 
employer mandate by choosing to pay the 
penalty and dumping their workers into 
public programs, many others will be forced 
to offset increased costs by reducing wages, 
benefits, or employment. 

The legislation also imposes more than 
$569 billion in new or increased taxes, the 
vast majority of which will fall on business-
es. Many of those taxes, especially those on 
hospitals, insurers, and medical-device man-
ufacturers, will ultimately be passed along 
through higher health care costs. But other 
taxes, in particular new taxes on investment 
income, are likely to reduce economic and 
job growth. Businesses will also face new 
administrative and record-keeping require-
ments under this legislation that will also 
increase their costs, reducing their ability to 
hire, expand, or increase compensation. 

It is becoming increasingly clear that mil-
lions of Americans will not be able to keep 
their current coverage. Seniors with Medicare 
Advantage and those workers with health 
savings accounts are the most likely to be 
forced out of their current plans. Millions of 
others are at risk as well. As mentioned above, 
many businesses may choose to “pay” rather 
than “play,” dropping their current coverage 
and forcing workers either into Medicaid or 
to purchase their insurance through the gov-
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ernment-run exchanges. CBO’s estimate of 
10–12 million workers being dropped from 
their current employer coverage is probably 
conservative. With other, and much larger, 
businesses now reportedly considering such 
an approach, the number of workers forced 
out of their current plans could increase sig-
nificantly. 

Finally, the law’s individual mandate 
continues to pose a threat to people being 
able to keep their current coverage. While 
the final bill grandfathered current plans—
a significant improvement over previous 
versions—individuals will still be forced to 
change coverage to a plan that meets gov-
ernment requirements if they make any 
changes to their current coverage. And, by 
forbidding noncompliant plans from en-
rolling any new customers, the law makes 
those plans nonviable over the long term. As 
a result, Americans whose current insurance 
does not meet government requirements 
may ultimately not have the choice to keep 
that plan. 

All of this represents an enormous price 
to pay in exchange for the law’s small in-
creases in insurance coverage. There is very 
little “bang for the buck.”

Even more significantly, this law rep-
resents a fundamental shift in the debate 
over how to reform health care. It rejects 
consumer-oriented reforms in favor of a top-
down, “command and control,” government- 
imposed solution. As such, it sets the stage 
for potentially increased government involve-
ment, and raises the specter, ultimately, of a 
government-run single-payer system down 
the road.

The debate over health care reform now 
moves to other forums. Numerous lawsuits 
have been filed challenging provisions of the 
law, especially the individual mandate, with 
two federal judges striking down all or part 
of the law.330 Republicans, having won an 
enormous victory in the mid-term elections, 
have vowed to make repealing the PPACA a 
central part of their legislative agenda. And 
while institutional barriers such as the fili-
buster and presidential veto make an actual 

repeal unlikely, there will almost certainly 
be efforts by Congress to delay, de-fund, or 
alter many aspects of the law. 

One thing is certain—the debate over health 
care reform is far from over.

Appendix I: A Timeline

Anyone expecting to see major changes 
to the health care system in the next few 
months or years is liable to be disappoint-
ed. Although some insurers and businesses 
have begun raising rates and taking other 
preemptive actions in anticipation of chang-
es to come, most of the major provisions of 
the legislation are phased in quite slowly. 
As Table 2 shows, the most heavily debated 
aspects, mandates, subsidies, and even most 
of the insurance reforms don’t begin until 
2014 or later.

A handful of small changes began last 
year, notably a provision allowing parents 
to keep their children on the parent’s policy 
until the child reaches age 26 and a ban on 
preexisting-condition exclusions for chil-
dren. There was also a $250 rebate to seniors 
whose prescription drug costs fell within the 
Medicare Part D “donut hole.” A few other 
provisions, notably the small business tax 
credits, kick in this year. From here on, how-
ever, there will be few benefits from the law 
until 2014 or later. At the same time, with 
the exception of the tax on tanning beds, 
most of the new taxes in the new law do not 
start until 2012 or later. The individual and 
employer mandates do not come into ef-
fect until 2014. In fact, some aspects of the 
new law, such as the tax on “Cadillac” insur-
ance plans do not take place until 2018. The 
Medicare prescription drug “donut hole” is 
not scheduled to be fully eliminated until 
after 2020. 

This means there remains time to repeal 
or at least make significant changes to the 
legislation before most of it takes effect. If 
not, this legislation will be very bad news for 
American taxpayers, businesses, health care 
providers, and patients. 
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Table 2
Patient Protection and Affordable Care Act Timeline for Implementation

2010  Five percent tax imposed on tanning salons. 
(already in place)
  Seniors with prescription drug costs of at least $2,700 receive a check for $250. If 

seniors reach the $2,700 ceiling later in the year, they will receive the check at the 
end of the quarter in which they reach the ceiling.

  $5 billion for temporary reinsurance program for employers who provide health 
insurance coverage for retirees over age 55 who are not yet eligible for Medicare. 
The program ends in 2014.

  Insurers required to provide coverage for children regardless of preexisting condi-
tions. The prohibition on excluding preexisting conditions does not apply to adults 
until 2014.

  High-risk pools established to cover adults with preexisting conditions. Pools will 
be eliminated after the ban on excluding preexisting conditions goes into effect in 
2014. 

 Parents may keep children on their insurance plan until the child reaches age 26.

 Lifetime caps on insurance benefits prohibited.

2011   Medicare payroll tax increases from 1.45 percent to 2.35 percent for individuals 
earning more than $200,000 and married filing jointly above $250,000.

  A three-year phase-out of subsidies to Medicare Advantage begins. Some seniors 
may be forced back into traditional Medicare.

  States must expand Medicaid eligibility to all individuals with incomes below 
133 percent of the poverty line. The federal government will cover the cost of this 
expansion until 2017.

  Businesses with fewer than 25 employees and average wages below $50,000 be-
come eligible for a tax credit to help offset the cost of providing insurance to their 
workers. The credit applies to 2010 taxes filed in 2011.

  Maximum contributions to flexible spending accounts (FSAs) reduced from 
$5,000 to $2,500. FSAs and health savings accounts (HSAs) cannot be used to 
purchase over-the-counter medications.

  Workers begin contributing to the CLASS Act long-term care program, or may 
opt out of the program.

  $2.5 billion in new taxes are imposed on the pharmaceutical industry. The tax, 
or assessment, rises to $4.2 billion by 2018, and is imposed on manufacturers 
according to a formula based on the company’s aggregate revenue from branded 
prescription drugs. 

2012  Businesses required to complete 1099 forms for every business-to-business trans-
action of $600 or more.

Continued next page
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Table 2 Continued
Patient Protection and Affordable Care Act Timeline for Implementation

2013  2.3 percent excise tax imposed on sale of medical devices.

  Floor for deducting medical expenses from income taxes rises from 7.5 percent of 
income to 10 percent.

   The Employer Medicare Part D subsidy deduction for employers eliminated. Em-
ployers will lose the tax deduction for subsidizing prescription drug plans for 
Medicare Part D–eligible retirees.

  The 3.8 percent Medicare tax is applied to capital gains and interest and dividend 
income if an individual’s total gross income exceeded $200,000 or a couple’s 
income exceeds $250,000.

  An $8 billion tax is imposed on insurers, based on market share. The tax rises to 
$14.3 billion by 2018.

2014  Individual mandate imposed. With few exceptions, every American is required to 
have a government-designed minimum insurance package. Failure to comply will 
result in a fine equal to 1 percent of income. The penalty increases to 2 percent in 
2015, and finally to 2.5 percent in 2016.

  Employer mandate imposed. Companies with 50 or more employees must offer 
coverage to employees or pay a $2,000 penalty per employee after their first 30 
if at least one of their employees receives a tax credit. Employers who offer cov-
erage but whose employees receive tax credits will pay $3,000 for each worker 
receiving a tax credit.

 All insurance must meet federal minimum benefit requirements.

 Prohibition on preexisting condition exclusions applies to adults.

 Health plans prohibited from imposing annual limits on coverage.

  Subsidies begin for individuals and families with incomes up to 400 percent of 
the poverty line. Refundable tax credits limit the percent of income that must be 
paid for either insurance premiums or out-of-pocket expenses.

 Insurance exchanges become operational. 

2015 Independent Medical Advisory Commission (IMAC) established.

2016  Individuals may begin collecting benefits from CLASS Act long-term care pro-
gram.

2017 States have option to allow large employers to participate in exchanges.

 States must begin covering part of the cost of Medicaid expansion.

2018  “Cadillac” insurance tax imposed on high-cost, employer-provided health plans 
with an actuarial value exceeding $27,500 for family coverage and $10,200 for 
individual coverage.
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