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Introduction and Disclaimer

These materials were prepared to assist regulators, lawmakers, and the National Association of Insurance
Commissioners (NAIC) during ongoing implementation of the comprehensive insurance reforms called for

by the Patient Protection and Affordable Care Act of 2010 (ACA). The purpose of these recommendations is to
convey the perspectives of consumer advocates on appropriate standards and guidelines for implementing these
reforms, which will go into effect in 2014.

Each chapter includes an overview of the reform and the issue it was designed to address; a summary of any
guidance from the federal government on implementation; problems consumers might encounter depending
on how the reform is implemented; and recommendations for the NAIC as well as state and federal regulators
and lawmakers. There is an executive summary of our recommendations as a quick reference guide beginning
on page 1 and a chart in the Appendix that describes the applicability of each of the reforms by market and
type of product, although we refer generally to “insurers” throughout these materials.

The enclosed chapters were drafted and/or reviewed by teams of professionals who are currently serving as
consumer representatives to the NAIC. We were selected to serve by the NAIC Commissioners and represent
millions of American health care consumers across the country. The specific recommendations contained in the
materials were not presented to the NAIC or the organizations with which the drafters are affiliated for formal
endorsement. Therefore, organizational affiliations are listed for identification purposes only.

These recommendations are limited to the ACA’s insurance reforms and do not address other critical reforms

of equal importance to the consumer representatives and millions of consumers, such as the expansion of the
Medicaid program, the implementation of health insurance exchanges, the availability of federal subsidies,

and the need for meaningful consumer outreach and education, among others. Although outside of the scope

of these recommendations, we will continue to be engaged on these issues and work collaboratively with the
NAIC, state regulators and lawmakers, and the federal government to help ensure that the ACA meets the needs
of consumers across the nation.
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Executive Summary
of Consumer

Guaranteed Issue and Guaranteed Renewal
* State regulators and lawmakers and HHS should:

o Establish standardized annual open enrollment periods for the fully insured individual market outside of the
exchange that coincide with the annual open enrollment periods held by the exchanges and are sufficiently long to
allow people to understand their options and obligations.

0 Mandate an initial open enrollment period for the fully insured individual market outside of the exchange
that lasts at least six months and is consistent with the initial open enrollment period of the exchange from
October 1, 2013 to March 31, 2014.

* State regulators and lawmakers should:

o Establish a special enrollment period of at least 60 days from the date of a triggering event and extend the rules
and protections related to enrollment periods for qualified health plans to plans outside of the exchange.

o Promote and explain the new guaranteed issue requirements and enrollment periods through consumer education
and outreach activities that are accessible to diverse populations, young adults, individuals with disabilities, and
individuals for whom English is not their first language, among others.

o Require insurers to inform consumers about enrollment periods by including a prominent and continuous
announcement on the insurer’s website with a clear explanation that coverage is available on a guaranteed issue
and guaranteed renewal basis.

o Ensure that families can purchase a single family policy, rather than be required to purchase individual policies for
each family member.

o Ensure or promote the availability of comprehensive, affordable child-only policies for children under the age of 19.

0 Repeal minimum contribution and participation requirements in the small group market.

Elimination of Preexisting Condition Exclusions
* State regulators and lawmakers should:

o Prohibit insurers from unreasonably delaying the issuance of a policy.

o Prohibit insurers from collecting or requesting health information or other personal information beyond what is
needed to apply allowable rating factors before an individual is accepted for coverage and broadly define the types
of prohibited information to include personal information that relates to health status or that might be used as a
proxy for health status, such as credit information or family history.

o Prohibit insurers from acquiring or requesting information beyond what is included on the uniform enrollment
form and extend the exchange’s privacy protections and limitation on the collection of personal information to the
markets outside of the exchanges.

o Prohibit insurers from discriminating against individuals on the basis of factors that relate to health status or may
be proxies for health status, such as credit information and family history.

* HHS should:

o Actively identify and prohibit insurers from using any factors to determine eligibility that may be related to health

status but are not reflected in the non-exhaustive list in Section 2705 of the Public Health Service Act.
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* The NAIC should:

0 Recommend to HHS that it adopt standardized, national age bands to implement the ACA’s age rating requirements.

o Consider the importance of minimizing rate shocks and cliffs as well as the affordability of coverage for older and
younger Americans when making recommendations to HHS on standardized, national age bands.

o Assist states in establishing age bands and geographic rating areas by the end of 2012 to provide insurers with
adequate time to establish and submit rates for approval.

o Engage consumers, insurers, and employers to develop recommendations on wellness incentives that are neither
discriminatory nor subterfuges for health status rating for those who do not or cannot meet specified health-status
related targets.

* State regulators and lawmakers should:

o Establish age bands and geographic rating areas by the end of 2012 to provide insurers with adequate time to
establish and submit rates for approval.

o Commission a study to analyze the potential options for rating areas and, in particular, the impact that different
rating areas will have on premiums in the individual and small group markets.

o Impose rate bands on geographic area rating factors to limit wide premium variation within a state.

o Consider rating restrictions that are more protective than the requirements under Section 2701.

o Ensure that the single risk pool requirement of the ACA applies consistently to all products in the individual and
small group markets to effectively prohibit insurers from segmenting the risk pool.

o Ensure that rate review processes are robust ahead of new regulatory requirements in 2014 by, at a minimum:

* Enacting prior approval authority over all insurance carriers in all markets, including the association market.

* Adapting rate review processes to ensure that insurers have not relied on any factors other than family size
or composition, geographic area, age, and tobacco use and verify that rate variation from these four factors
complies with federal requirements under Section 2701.

* Adopting additional requirements for determining whether rates are justified and reasonable, such as
reviewing provider contracts and cost-containment goals.

* Promoting meaningful consumer input and engagement in rate review through transparency, advance notice
to consumers that their insurance company has filed a new rate or rate increase, a standardized and easy-to-
understand process for consumer participation that allows any consumer or consumer advocacy organization
to monitor all insurers’ rate requests, and requirements that insurers and officials post understandable rate
filings online that can be easily sorted by filing date and insurer.

* HHS should:

o Adopt standardized, national age bands to implement the ACA’s age rating requirements.

o Consider the importance of minimizing rate shocks and cliffs as well as the affordability of coverage for older and
younger Americans in adopting standardized, national age bands.

0 Define permissible age bands by the end of 2012 to provide insurers with adequate time to establish and submit
rates for approval.

* State regulators and lawmakers should:

o Conduct robust analysis and modeling to understand the effects of expanding the definition of small employer
and merging the individual and small group markets.

o Explore and adopt policies prior to 2016 to minimize market disruption associated with changes to the definition
of the small group market, such as rate shock or cliffs.

o Consider, at a minimum, adopting a phased approach to applying new rules, such as rate review authority or the
ACA’s new rating restrictions, to businesses with 51 to 100 employees ahead of 2016.

o Consider whether broadening the definition of small employer ahead of 2016 or merging the individual and small
group markets can facilitate smooth transitions for consumers as they move between jobs or experience life changes.

0 Be wary of efforts to escape the ACA’s new consumer protections for the small group market through loopholes,
such as the use of low-attachment point stop loss coverage, and actively monitor shifts towards self-insurance and
subsequent effects on premiums in the small group market.



* State regulators and lawmakers should:
o Consider eliminating waiting periods in the individual market and being more protective than the federal
standard for fully insured group plans by limiting the use of waiting periods or further restricting these periods to
60 days or fewer.
o Prohibit insurers from imposing benefit-specific waiting periods (if allowed under federal rules) that could be used
to discourage enrollment of high-risk individuals in certain plans.
o Impose an ongoing, affirmative obligation on insurers to review applications even when waiting periods apply so
that individuals and employees are enrolled in coverage immediately following the end of the waiting period.
* HHS, the Department of Labor, and the Department of Treasury should:
o Clarify that insurers cannot apply benefit-specific waiting periods because such waiting periods would
disproportionately affect individuals whose conditions existed before their coverage began.

* State regulators and lawmakers and HHS should:

o0 Define “life-threatening condition” to encompass diseases and conditions that may not be immediately life-
threatening but could result in death if not treated, such as coronary heart disease, multiple sclerosis, and stroke,
among others.

0 Define and interpret the definition of “life-threatening condition” to allow a patient’s health care professional to make
the ultimate determination of whether a particular disease is life-threatening to a specific patient if not treated.

o Clarify that qualifying individuals are permitted to go out of network to participate in an approved trial if there is
not a participating provider for their trial in their health plan’s network that is willing to accept them.

0 Adopt the Medicare definition of “routine patient costs” to avoid uncertainty and confusion about what an insurer
must cover.

* HHS should:
o Prohibit the use of all benefit substitutions, both within and among benefit categories, and clarify that states can
decide to prohibit or restrict such substitutions.
o Require insurers to, at a minimum:

* Offer habilitative services at parity with rehabilitative services.

* Offer more than one prescription drug per category or class.

* Cover broad pediatric benefits instead of only pediatric oral and vision care.

0 Define a method for states to pay for benefits that exceed the essential health benefits that includes a de minimis
threshold, such that benefits with very minimal additional costs don’t have to be repaid by the state.
0 Adopt a marginal cost analysis approach for determining the cost of state-mandated benefits that is evidence-based
and reflects any savings associated with reduced use of acute and long-term care services as well as societal benefits.
* State regulators and lawmakers should:
0 Adopt a public, transparent process to establish the state’s essential health benefits benchmark plan by, at a minimum:

* Identifying potential benchmark plan options, releasing detailed plan information (including information
about benefit exclusions and limits) for consideration by the public, and providing meaningful opportunities
for public comment and discussion regarding the benchmark plan.

* Considering public comments when choosing the benchmark plan.

* Scrutinizing benchmark options and any allowable conversions from dollar to non-dollar limits, such as visit
limits, to ensure they do not circumvent meaningful coverage through benefit exclusions or limits.

* Comparing the coverage provided in the benchmark plan options to existing coverage in the state to ensure
that the choice of benchmark does not undermine benefits consumers need.

* Informing the public about how they considered the factors required by statute in adopting a benchmark
plan, such as ensuring that the essential health benefits package reflects an appropriate balance among the ten
categories and accounts for the health needs of diverse segments of the population.

o Set essential health benefits standards that reflect existing state-mandated benefits and are more protective than
federal requirements by, at a minimum:

* Prohibiting or limiting the use of benefit substitutions (if allowed under federal rules) both within and among
benefit categories.



* Subjecting benefit substitutions (if allowed under federal rules) to a heightened level of regulatory scrutiny to
ensure that substitutions do not result in the elimination or limitation of important services or benefits that
disadvantage people with high-cost health care needs and promote adverse selection by, for example:

* Disallowing variation in certain types of benefits or categories.
* Specifying certain allowable benefit-related substitutions and prohibiting any others.
* Creating a benefit standard that is consistent across all tiers or all plans within a tier.

¢ Enabling consumers to make simple comparisons about their coverage options.

* Ensuring that the regulators have sufficient capacity to make the detailed actuarial equivalence determinations
and market conduct reviews necessary to ensure that insurers are complying with federal requirements.

* Using prior approval rate and form review authority to evaluate actuarial equivalence for benefit substitutions
and non-dollar limits, such as visit limits, and savings generated by benefit substitutions made by insurers.

* Defining habilitative services to include the maintenance of function.

* HHS and state regulators and lawmakers choosing to use a state-specific actuarial value calculator modified to reflect
the state’s needs should:

o0 Use a robust microsimulation model, sophisticated enough to model the large majority of cost-sharing provisions
in the large majority of plans sold on the individual and small group markets (including medical deductibles,
coinsurance, out-of-pocket maximums, cost-sharing for “carved out” services like prescription drug benefits or
mental health, and other service-specific cost-sharing such as copays, per admission deductibles, and tiered drug
pricing, among others) to calculate actuarial value.

o0 Require an independent actuary to certify that unique plan designs fit the model appropriately and make the
resulting analysis available to the public.

o Ensure that the metal tiers and actuarial value measurements are meaningful and easy for consumers to
understand by, at a minimum:

* Conducting consumer testing to identify the most consumer-friendly vocabulary and format for displaying
actuarial value and the metal tiers.

* Displaying each plan’s actual actuarial value estimate in addition to the metal tier.

* Considering the provision of additional decision support tools, beyond the metal tiers and actuarial value
measures, to help consumers choose among plans.

* Requiring insurers to use materials with easy-to-understand disclosures about what is—and what is not—
covered in addition to a plan’s actuarial value and metal tier.

* Considering whether to standardize cost-sharing for all plans at a given tier level.

* State regulators and lawmakers should:

o Ensure that there is a level playing field inside and outside the exchange by adopting uniform market rules by,
at a minimum:

* Considering prohibiting insurers from offering catastrophic coverage only outside of the exchange to avoid
segmenting the state’s broader risk pool.

* Requiring insurers to follow the same rules and offer the same coverage both inside and outside the exchange.

* Ensuring that the ACA’s “single risk pool” requirement works effectively.

* Ensuring that the marketing of catastrophic plans is properly regulated and does not mislead consumers.

* Ensuring that consumers with access to catastrophic plans are also informed about federal subsidies to
purchase coverage through the exchange and the availability of Medicaid.

¢ The NAIC should:
0 Adopt a Guideline Revision based on the study commissioned by the Health Actuarial (B) Task Force to raise the
minimum specific and aggregate attachment points for the NAIC Stop Loss Insurance Model Act.
0 Amend the NAIC Stop Loss Insurance Model Act to reflect the minimum specific and aggregate attachment
points for stop loss insurance based on the study commissioned by the Health Actuarial (B) Task Force.
* State regulators and lawmakers should:
o0 Ban stop loss insurance for small employers altogether or require stop loss coverage to be subject to the same laws
that apply to regular health insurance.



0 Adopt new regulatory authority or enhance existing authority to regulate stop loss insurance by establishing or
increasing minimum individual specific attachment points to at least $60,000 consistent with the interpretation of
the Health Actuarial (B) Task Force.

o0 Actively monitor—and regulate in response to—shifts towards self-insurance and any subsequent trends in
premiums in the small group market, which could result in adverse selection in both the exchange and the outside
insured market.

o Actively monitor—and regulate in response to—shifts towards self-funding in student health insurance plans.

o Ensure that self-funded student health insurance plans give the same protection to students that fully insured
plans are required to provide.

o Increase state regulation of fully insured student health insurance plans.

o0 Avoid converting student health plan coverage from fully insured to self-funded plans.

* HHS, the Department of Labor, and the Department of Treasury should:

o Clearly define the terms “self-insured” and “issuer offering group health insurance coverage” to ensure that a
small group can only claim self-insured status if the plan bears substantial risk and the insurer complies with the
requirements of the ACA.

0 Adopt the minimum specific and aggregate attachment points for stop loss insurance associated with a self-insured
plan consistent with the study commissioned by the Health Actuarial (B) Task Force.

o0 Actively monitor—and regulate in response to—shifts towards self-insurance in small businesses, which could
result in adverse selection in both the exchange and the outside insured market.

* The NAIC Limited Medical Benefit Plan (B/D) Working Group should:

o Interpret their charge broadly to include excepted benefits and mini-med plans since the NAIC itself uses the term
“limited benefits” to describe a wide variety of non-comprehensive health insurance plans.

0 Adopt a broad definition of “limited medical benefit plans” to include excepted benefit plans and mini-med plans
as defined under federal law.

o Include excepted benefit plans—such as hospital indemnity, other fixed indemnity and specified disease and
illness policies—and mini-med plans in its charge to “review issues related to limited medical benefit plans”
because such plans raise issues related to limited medical benefit products.

o Emphasize the importance of transparency and disclosures to ensure that consumers are able to make meaningful
choices about their coverage options.

o Conduct a survey of state regulators to assess trends in the marketing and sale of limited medical benefit plans,
including “stacked” fixed indemnity and mini-med plans.

o Include both regulatory and disclosure initiatives in the efforts being coordinated.

o Provide additional clarity with respect to how product utility will be determined and measured.

* In the event that the NAIC Limited Medical Benefit Plan (B/D) Working Group does not interpret its charge to include
excepted benefits and mini-med plans, the NAIC Health Insurance and Managed Care (B) Committee should:

o Issue a separate charge directing the Working Group to address these issues.

* State regulators and lawmakers should:

o Issue, if they have not yet done so, the NAIC’s model Consumer Alert on limited medical benefit and

mini-med plans.

* State regulators and lawmakers should:
o Evaluate whether to administer a state-specific risk adjustment program, by considering the benefits of doing so
which include, among others, the ability to:

* Ensure that the state’s risk adjustment program is as robust, predictive, and transparent as possible by
establishing a state-specific data collection and validation approach as well as promoting insurer confidence to
minimize adverse selection.

* Use robust data collected during the risk adjustment process for policymaking decisions.

* Leverage existing sources of state data and collection tools.

* Use risk adjustment data to enforce the ACA’s new requirements such as medical loss ratios, rate review, and a
single risk pool for the individual and small group market.



o Administer a state-specific risk adjustment program by:
* Adopting a centralized approach to data collection with uniform rules for data reporting and how claims will
be used to determine risk scores.
* Developing a prospective risk adjustment model based on projected costs, similar to the one used under
Medicare Part C.
¢ Utilizing an all-payer claims database (if available) to administer risk adjustment as a rich source of claims
data that can serve as a source of predictable data.
* Refining risk adjustment methodology on a regular, timely basis to safeguard the accuracy of the risk
adjustment program.
0 Adopt a transparent rulemaking process to implement the risk adjustment program by, at a minimum:
* Ensuring that all decisions are subject to public notice and comment.
* Indicating how the state plans to comply with federal requirements and meet the intended goals of the risk
adjustment program.
* Prohibiting financial conflicts of interest on the governing board of the risk adjustment entity.
o Establish uniform standards for regulating the market inside and outside the exchange.
* HHS should:
o Develop a robust risk adjustment methodology that will result in accurate, timely collections and payments,
encourage cost-efliciency, and discourage fraud and abuse.
o Conduct frequent audits of insurer data, place additional audit requirements (including on independent auditors),
and enforce risk adjustment regulations.
o Refine risk adjustment methodology on a regular, timely basis.
o Ensure that risk adjustment, reinsurance, and risk corridors programs work together to limit adverse selection.

* HHS and state regulators and lawmakers that opt to use reinsurance parameters that differ from those prescribed by
HHS should:
0 Adopt a methodology that requires reinsurance entities to collect and distribute reinsurance funds in an
equitable manner.
0 Adopt a methodology that ensures that care coordination and management programs reflect state-specific needs.
o Not adjust risk adjustment calculations for payments that insurers might receive under the reinsurance program.
o Ensure that reinsurance, risk adjustment, and risk corridors programs work together to limit adverse selection.
* State regulators and lawmakers should:
o Justify any deviations from HHS’ methodology and make their notice of benefit and payment parameters
available to the public with a period for comment.
o Collect reinsurance contributions from insurers in the fully insured market to exercise control over these
contributions.
o Continue to operate their high risk pools until the state is confident that enrollment of high risk pool enrollees will
not destabilize the exchange.
o Ensure that reinsurance, risk adjustment, and risk corridors programs work together to limit adverse selection.

* HHS should:
o Establish risk corridors requirements that are consistent with leveraging data reporting requirements for MLR.
0 Use actual data at the plan-level rather than projected data.
o Refrain from using data that is aggregated at the insurer level.
o0 Determine a baseline amount of allowable costs or payment liability reflecting the experience of other insurers.
o Ensure that risk corridors, risk adjustment, and reinsurance programs work together to limit adverse selection,
particularly to avoid overcompensating insurers for adverse selection.



| Guaranteed Issue and
- GQuaranteed Renewal

With nearly 50 million uninsured people in 2010,' the United States faces a crisis in ensuring that all individuals have
available, adequate, and affordable health insurance coverage. Being uninsured has serious consequences: uninsured
consumers have worse health outcomes and higher medical debt than the insured.>* And the cost of medical care
provided to the uninsured has significant economic implications. Yet despite the country’s high uninsured rate and the
devastating human and economic consequences of being without coverage, most states do not require insurers to offer
coverage to individuals and, until recently, neither did the federal government. Without such a requirement, insurers in
the individual market may deny coverage to individuals because of age, gender, preexisting conditions, and other factors
of their choosing.

To improve the availability of health insurance and continued access to coverage, the ACA requires insurers to accept
every employer and individual that applies for coverage or renews coverage at the option of the employer or individual.*
These requirements will be effective January 1, 2014.

The consumer representatives to the NAIC strongly support these requirements as essential to ensuring that health insurance
is available to consumers, particularly those with preexisting conditions. We believe that coordinated open enrollment
periods, enforcement, and consumer outreach and education will be critical to assuring that consumers fully benefit from
these important protections.

Background
Section 1201 of the ACA amends Sections 2702 and 2703 of the Public Health Service Act. These provisions apply to insurers
offering coverage in the individual and group markets.

Section 2702. Section 2702 requires insurers to accept every employer and individual that applies for coverage and permits
insurers to establish open enrollment periods during which employers and individuals can apply for coverage.® Outside of
the open enrollment period, consumers may enroll in coverage only under certain circumstances. Enrollment periods, with
proper protections and significant outreach and education, can help simplify the process of enrolling in coverage and help
minimize adverse selection. Insurers must also establish special enrollment periods for “qualifying events” designated by the
Employee Retirement Income Security Act of 1974 (ERISA) which include life events such as the death of the insured and
divorce, among others.” This section of the law also requires the Secretary of the United States Department of Health and
Human Services (HHS) to promulgate regulations related to open enrollment periods.

Prior to the ACA, there were no federal requirements that coverage be available to individual consumers on a guaranteed
issue basis.® And only six states currently require insurers to offer such coverage on a guaranteed issue basis. Section 2702
dramatically expands access to coverage—particularly to consumers who were previously unable to obtain coverage in the
individual market—and will help ensure that coverage is available to all, regardless of their health status.
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The ACA further increases the availability of coverage in the small group market. Even though the Health Insurance
Portability and Accountability Act of 1996 (HIPAA) requires plans in the small group market to be sold on a guaranteed
issue basis,” the ACA eliminated some of the exceptions to this requirement, such as requiring a small business to contribute a
minimum percentage of the premium for their employees or ensuring that a minimum number of the company’s employees
participate in the plan."” Although these requirements were eliminated under the ACA, many states have laws regarding
minimum contribution and participation requirements in the small group market.

Section 2703 requires insurers to renew or continue coverage if the individual or employer wishes to remain enrolled." The
ACA preserves existing requirements under HIPAA that require insurers to renew coverage on a guaranteed basis with some
exceptions, such as the nonpayment of premiums and fraud, among others.'?

We are concerned that consumers may not realize the full benefit of Sections 2702 and 2703 without action by state and
federal regulators. To ensure that these provisions are implemented successfully, we recommend that states establish open
enrollment periods that are consistent both inside and outside of the exchange, easy for consumers to understand, and
sufficiently long to allow consumers to understand their options and enroll in a plan that is right for them.

First, we strongly support the establishment of an initial open enrollment period for the fully insured individual market from
October 1, 2013 to March 31, 2014 that is consistent with the initial open enrollment period of the exchange. This initial
open enrollment period should last at least six months to ensure that consumers have the opportunity to enroll in coverage as
they become aware of their rights and obligations under the ACA.

Second, because of the risk of confusing consumers, we recommend that HHS adopt annual national open enrollment
periods for the fully insured individual market that apply uniformly to all 50 states and the District of Columbia. These
uniform national open enrollment periods should coincide with the open enrollment periods held by the exchanges for
consistency and to capitalize on public awareness and outreach regarding the ACA’s new benefits and requirements.

In the absence of a uniform national standard for the initial and annual open enrollment periods, states should set initial and
annual open enrollment periods that apply consistently to the individual market outside the exchange and coincide with the
exchange open enrollment period in each state. If regulators fail to do so, each insurer could adopt a unique open enrollment
period, resulting in confusion about when to enroll for each plan as consumers juggle multiple and potentially overlapping
open enrollment periods. Consumers may face similar confusion if insurers are allowed to set rolling enrollment periods based
on, for example, the birth month of the consumer rather than open enrollment periods based on calendar months. Such
confusion would have significant consequences and could result in consumers missing critical opportunities to obtain health
insurance coverage in a timely manner. In addition, having a standardized open enrollment period inside the exchange, but
not requiring insurers offering coverage in the outside market to do the same could result in adverse selection in the exchange.

Third, mandatory special enrollment periods allow individuals to enroll in coverage when they face significant life changes.
Regulators should specify the length of the special open enrollment period to ensure that eligible consumers can obtain the
coverage they need when potentially facing a life crisis. We support a special enrollment period of at least 60 days from the
date of a triggering event, which is consistent with the special open enrollment period rules established by HHS for qualified
health plans, to give eligible consumers the opportunity to enroll in coverage outside of an open enrollment period when they
need it. To maximize consumer understanding and limit adverse selection, many of the rules and protections related to special
enrollment periods for exchange plans should also be extended to plans outside of an exchange.

Fourth, we encourage the repeal of existing state laws that specify minimum contribution and participation requirements in
the small group market. These laws should be repealed because they will be inconsistent with the ACA beginning in 2014 and
could result in confusion among insurers, regulators, and small employers. In addition, states should ensure that consumers
have access to coverage that meets their family’s needs. For example, consumers should have the option to purchase a single
family policy, rather than being required to purchase individual policies for each family member. Allowing families to
purchase a family policy could prevent consumers from having to worry about separate cost-sharing issues for each family
member. And, for families with children not eligible for Medicaid or CHIP in need of private coverage—such as children
being raised by grandparents that receive coverage through the Medicare program—states should ensure or promote the
availability of comprehensive, affordable child-only policies for children under age 19.



Finally, consumers may not always be aware of their rights and obligations under federal and state law. To keep consumers
informed, regulators should require insurers to provide adequate and timely notice of enrollment periods by including a
prominent and continuous announcement of the enrollment periods on the insurer’s website with a clear explanation that
coverage is available on a guaranteed issue and guaranteed renewal basis. In addition, state and federal regulators, healch
insurance exchange staff, and consumer assistance programs should promote and explain the new guaranteed issue requirements
and enrollment periods through consumer education and outreach activities that are accessible to diverse populations, young
adults, individuals with disabilities, and individuals for whom English is not their first language, among others.

To ensure that the protections of Sections 2702 and 2703 are fully enjoyed by all consumers, the consumer representatives to
the NAIC make the following recommendations:

* Federal and state regulators should mandate an initial open enrollment period for the fully insured individual market
outside of the exchange that lasts at least six-months and is consistent with the initial open enrollment period of the
exchange from October 1, 2013 to March 31, 2014, to ensure that consumers have sufficient opportunity to enroll and
make informed choices as they become aware of their new rights and obligations under the ACA.

* HHS should establish standardized annual open enrollment periods that apply to the fully insured individual market
outside of the exchange in all 50 states and the District of Columbia and coincide with the annual open enrollment
periods held by the exchange.

* In the absence of a federally designated open enrollment period, state regulators and lawmakers should set standardized
open enrollment periods for the fully insured individual market outside of the exchange that is consistent with the
annual open enrollment periods held by the exchange, easy for consumers to understand, and sufficiently long to allow
consumers to enroll and make informed choices about their coverage.

* State regulators and lawmakers should establish a special enrollment period of at least 60 days from the date of a
triggering event and extend the rules and protections related to special enrollment periods for qualified health plans
to plans outside of the exchange.

o State regulators and lawmakers should require insurers to inform consumers about enrollment periods by including a
prominent and continuous announcement of the enrollment periods on the insurer’s website with a clear explanation
that coverage is available on a guaranteed issue and guaranteed renewal basis.

* State and federal regulators, health insurance exchange staff, and consumer assistance programs should promote and
explain the new guaranteed issue requirements and enrollment periods through consumer education and outreach
activities that are accessible to diverse populations, young adults, individuals with disabilities, and individuals for whom
English is not their first language, among others.

* State lawmakers should repeal minimum contribution and participation requirements in the small group market, which
contradict Section 2702’s promise of coverage on a guaranteed issue basis.

* State regulators and lawmakers should ensure that families can purchase a single family policy, rather than being
required to purchase individual policies for each family member, to prevent families from having to worry about
separate cost-sharing issues under multiple policies.

* State regulators and lawmakers should ensure or promote the availability of comprehensive, affordable child-only
policies for children under the age of 19.



Elimination of Preexisting
Condition Exclusions

Almost half of all Americans may be affected by preexisting conditions, which can range from high blood pressure to asthma
to cancer.'*" Fearing an increased risk of illness, insurers have historically denied or limited coverage for individuals with
preexisting conditions to avoid the losses associated with costly medical care.”

Limiting or excluding coverage for individuals with preexisting conditions has resulted in a significant barrier to accessing
care, particularly for those ineligible for public programs or without access to group health insurance through an employer.'®
To help eliminate this barrier, the ACA prohibits insurers from denying or limiting coverage for all individuals because of

a preexisting condition effective January 1, 2014. For children under the age of 19, the ACA banned this practice effective
September 23, 2010.”

The consumer representatives to the NAIC believe that the ban on preexisting condition exclusions is one of the ACA’s

most important protections. We make a number of recommendations to assist state and federal regulators and lawmakers in
implementing this protection to ensure that coverage is readily accessible to consumers and meets the needs of those who rely
on it the most.

Background

Section 1201 of the ACA adds Section 2704 to the Public Health Service Act and applies to insurers offering individual or
group coverage.'® Section 2704 prohibits insurers from imposing any preexisting condition exclusions, as defined in federal
law, with respect to plans or coverage.”

Under current state and federal law, most private health insurers can choose whether to provide health insurance—and how
much coverage to provide—to individuals with a preexisting condition.?” Thus, insurers commonly use medical underwriting
when evaluating applications for coverage and for individuals with preexisting conditions they may deny coverage entirely,
charge a higher premium, or exclude benefits for preexisting conditions.! For an individual who obtains a policy that does not
cover the care necessary to treat a preexisting condition, the consequences can be devastating. For example, in today’s market
in most states, a 28-year old woman with a history of hypertension is likely to find that her insurer will refuse to pay for any
care associated with her hypertension or resulting conditions and complications. Indeed, hypertension is the most commonly
reported medical condition among adults that results in an insurer’s refusal to issue or provide coverage.”

Although there are some existing limitations on preexisting condition exclusions in the small group market,”? Section 2704
significantly expands the scope of these consumer protections.? First, Section 2704 helps ensure that individuals with
preexisting conditions do not face delays in obtaining the type of coverage they need. Current federal law allows insurers in
the small group market to exclude coverage for preexisting conditions for up to 12 months, or 18 months for late enrollees,
with the ability to credit an individual’s prior coverage against this period.” Because the ACA eliminates the use of these
exclusions, consumers will be able to receive the benefits they need as soon as they obtain health insurance coverage, regardless
of whether they had prior creditable coverage.
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Second, Section 2704 dramatically increases protections in the individual market where federal law has not previously limited
the use of preexisting condition exclusions. Under the ACA, insurers will be required to cover the full range of essential health
benefits for all individual policyholders regardless of whether they have a preexisting condition. Although some states have
capped the amount of time a policy can impose a preexisting condition exclusion, this practice is common in today’s market
and, between 2007 and 2010, more than one-third of those who attempted to buy coverage in the individual market—9
million people—were denied because of a preexisting condition, charged a higher price because of a preexisting condition, or
had a specific health problem excluded from their coverage.?

Closely related to the ACA’s ban on preexisting condition exclusions, Congress prohibited insurers from discriminating
against individuals on the basis of health-status related factors.”” These factors include health status, medical condition (both
physical and mental illness), claims experience, receipt of health care, medical history, genetic information, evidence of
insurability including conditions arising out of acts of domestic violence, disability, and any other health status-related factors
determined appropriate by the federal government.?® Enforcement of these non-discrimination requirements—and further
designation of factors that may be proxies for health status such as credit information and family history—will be critical to
ensuring that consumers can obtain coverage even if affected by a preexisting condition.

Although the ACA ushers in significant new protections, consumers could face difficulty in obtaining health insurance
coverage that fully meets their needs if these protections are undermined. Even though insurers are prohibited from limiting
coverage based on preexisting conditions, insurers have access to a tremendous amount of information about an individual’s
health status long before an applicant is accepted for coverage,” and we are concerned that insurers could use this information
to steer higher-risk enrollees towards or away from certain plans. For example, insurers can use various databases to review
individuals’ claims history, credit information, or other data that could be used as a proxy for health status and could identify
would-be enrollees that have preexisting conditions.

If allowed to consider such information before issuing coverage, insurers could discourage high-risk individuals from
enrollment. For example, if a consumer applies for coverage in 2014, an insurer might review her medical claims history and
learn that she has a history of hypertension. Although not allowed to deny her coverage or exclude treatment for her condition
from the policy, the insurer might then extend the period between when the consumer applies for coverage and when
coverage is issued, thereby incentivizing her to look for a different source of coverage.

Allowing insurers to evaluate health status information or related information before an individual enrolls in coverage
essentially sanctions continued discrimination against consumers with preexisting conditions, which is one of many industry
practices that the ACA set out to eliminate. If insurers use this information to discourage individuals from enrolling, it could
prevent consumers from obtaining the coverage of their choice and risk the possibility of adverse selection by continuing to
divide sick consumers from the healthy. We strongly encourage states to prohibit insurers from unreasonably delaying the
issuance of a policy and from collecting or requesting health information or other personal information before an individual
is accepted for coverage. In doing so, states should broadly define the types of information to include personal information
that relates to health status or that can be used as a proxy for health status including, but not limited to, claims history, family
history, and credit information, among others. In addition, states should 1) prohibit insurers from acquiring or requesting
information beyond what is included on the uniform enrollment form; and 2) extend the exchange’s privacy protections and
limitation on the collection of personal information to the markets outside of the exchanges.

To ensure that Section 2704 is successfully implemented and benefits all consumers, the consumer representatives to the
NAIC make the following recommendations:

* State regulators and lawmakers should prohibit insurers from unreasonably delaying the issuance of a policy.

* State regulators and lawmakers should prohibit insurers from collecting or requesting health information or other
personal information beyond what is needed to apply allowable rating factors before an individual is accepted for
coverage.

* State regulators and lawmakers should prohibit insurers from acquiring or requesting information beyond what
is included on the uniform enrollment form and extend the exchange’s privacy protections and limitation on the
collection of personal information to the markets outside of the exchanges.



* State regulators and lawmakers should broadly define the types of information to include personal information that
relates to health status or that can be used as a proxy for health status including, but not limited to, claims history,
family history, and credit information, among others.

* Consistent with the ACA’s nondiscrimination provisions, state regulators and lawmakers should prohibit insurers from
discriminating against individuals on the basis of health-status related factors or factors that may be proxies for health
status, such as credit information and family history.

* HHS should actively identify and prohibit the use of factors to determine eligibility that may be related to health status
but are not reflected in the non-exhaustive list in Section 2705 of the Public Health Service Act.



Rating Reforms

In most states, insurers are allowed to charge higher premiums to individuals in poor health or with risk factors for health
problems.**! For example, insurers can charge different premiums based on individual characteristics such as health history,
gender, age, place of employment, area of residence, the use of health services, and credit history. When faced with high
premiums, many individuals with preexisting conditions or other risk factors—those people who need coverage the most—
often cannot afford to obtain health insurance and, thus, become uninsured.*

To prevent discrimination in the form of higher rates against individuals in poor health, the ACA prohibits insurers from
varying premiums based on an individual’s health status.® Under the ACA, insurers will be allowed to vary rates based
solely on whether a policy covers an individual or a family; the geographic area within a state; age; and tobacco use.** These
requirements will be effective January 1, 2014.

The consumer representatives to the NAIC strongly support these new rating standards, which are critical to ensuring
that consumers, particularly those with preexisting conditions, have access to affordable coverage. We make a number of
recommendations to assist state and federal regulators and lawmakers in implementing this important protection in a way
that ensures that consumers do not face discrimination because of their health status.

Background

Section 1201 of the ACA adds Section 2701 to the Public Health Service Act and allows insurers to vary rates based solely on
an enrollee’s family composition; geographic area; age; and tobacco use.” This provision applies to insurers offering coverage
in the individual and small group markets.* This provision will also apply to fully insured non-grandfathered coverage in the
large group market if a state allows large groups to purchase through the exchange as the ACA permits beginning in 2017.%

Under current state law, rate restrictions vary significantly by market. In the individual market, 32 states do not restrict how
insurers can set rates for individuals, and only 7 states prohibit insurers from varying premiums based on health status.* In
contrast, in the small group market, the majority of states—48 states and the District of Columbia—restrict how insurers can
set rates, but only 12 states prohibit insurers from varying premiums based on health status.”

Because the majority of states allow insurers to set rates using health status and other factors, Section 2701 ushers in
significant change by requiring insurers in the individual and small group markets to use adjusted community rating, with
variation allowed for only four factors: family composition; geographic area; age; and tobacco use.®® Section 2701 limits the
allowable variation associated with age and tobacco use by prohibiting insurers from charging an older adult in the oldest
age band more than 3 times the rate of a younger person in the youngest rate band and prohibiting insurers from charging
tobacco users more than 1.5 times the rate of a non-tobacco user’s rate.!
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States and the NAIC may wish to establish age bands and geographic rating areas by the end of 2012 to provide insurers with
adequate time to establish and submit rates for approval.®? Section 2701 directs the Secretary of HHS to define permissible
age bands in consultation with the NAIC.% Section 2701 also requires each state to establish rating areas subject to approval
by the Secretary who will determine whether the rating areas are adequate.* If deemed inadequate, the Secretary may

establish a state’s rating areas.®

To ensure that consumers fully benefit from the new rating rules under Section 2701, states will need to establish robust

and comprehensive rate review processes. Effective in 2010, the ACA required each state, or HHS on behalf of a state, to
determine whether a proposed rate increase of 10 percent or more in the individual or small group market is actuarially
justified.’® Effective, robust rate review processes will be critical in 2014 as the ACA’s broader market reforms go into effect.”

The ACA will significantly change the way insurers set rates and could dramatically improve access to affordable health
coverage for millions of Americans, particularly those with preexisting conditions. We make a number of recommendations
regarding implementation of these rules and their enforcement through the rate review process.

Rating Restrictions Should Be Meaningful. States have significant flexibility in defining geographic areas. Under current law

in most states, insurers may vary their rates by geographic area, such as zip code or county.*® While geographic rating can
account for the way that health care delivery costs vary in different areas, studies have suggested that this variation may not
result solely from the underlying differences in costs.***° State regulators will need to ensure that geographic rating cannot be
used as a proxy for health status rating in less healthy communities, or be a mechanism for segmenting the risk pool based on
geography.”! For example, geographic rating, if not properly implemented, could make coverage less affordable for those that
live in a poor area with a relatively unhealthy population.”

We recommend that states 1) commission studies to analyze the options for rating areas and, in particular, analyze the impact
that different rating area options have on premiums in the individual and small group markets; and 2) limit variation of
geographic area rating factors. Doing so could limit the effect of market segmentation and encourage insurers to negotiate
lower prices from providers in high-cost areas while protecting consumers from the use of geographic rating as a proxy for
experience rating.

In consulting with HHS on establishing permissible age bands, we recommend that the NAIC support the adoption of
standardized, national age bands for both the individual and small group markets. In making its recommendations, the
NAIC should consider the importance of ensuring that individuals and small businesses do not face large rate increases as
they move from one age band to another, known as “cliffs” and the impact of age bands on affordability for younger and older
Americans. In making a recommendation on age bands, the NAIC should ensure that there is consistency across both the
individual and small group markets.

States Should Consider Further Restricting the Use of Rating Factors. The rating restrictions in Section 2701 are minimum
requirements, and states should consider adopting rating restrictions that are more protective than these federal requirements.
We believe that both HHS and states have the authority to establish an outside cap on the rating factors to further protect
consumers, particularly older individuals, from being priced out of the health insurance market. In addition, while Section
2701 introduces new rating restrictions, the ACA allows employers to offer incentives to employees of up to 30 percent—
and potentially 50 percent—of the cost of their coverage if they meet employer-defined health targets.”® We are concerned
about the possible use of wellness premium incentives as a mechanism to circumvent the ACA’s prohibition on health status
underwriting and penalize employees that are unable to meet health status targets. Indeed, there is evidence that some plans
are charging higher premiums, deductibles, or other forms of cost-sharing to enrollees unable to meet certain health status
targets.” To address this issue, the NAIC should engage consumers, insurers, and employers to develop wellness incentives
that protect consumers from discrimination, are consistent with Section 2701, and provide rewards, rebates, or bonuses for
participating in programs that effectively promote wellness, rather than penalize employees.

States Should Avoid Risk Segmentation. The consumer protections in the ACA could be undermined if insurers are allowed
to segment risk by geographic area, population, or product. The ACA requires insurers to consider all enrollees in all of their
plans in the individual and small group markets, respectively, to be members of a single risk pool and further allows states to
merge their individual and small group markets.”



To avoid risk segmentation, we recommend that states ensure that the “single risk pool” requirement extends to all entities
and products in the individual and small group markets, to the extent not already required under federal law. All products
offered in the individual market, including association coverage, child-only coverage, non-grandfathered closed blocks, and
catastrophic coverage, should be considered part of the same risk pool for rating purposes. This should be required at the
holding company level so that carriers cannot set up subsidiaries to carve out healthier risks; if a state does not prohibit the use
of subsidiaries, state regulators should refuse to license subsidiaries established solely to facilitate risk segmentation. Further,
although fixed indemnity products are excepted benefits if structured appropriately, state regulators should actively monitor
such plans to ensure that they comply with federal law. By prohibiting insurers from segmenting certain products, consumers
will have access to more affordable coverage and can receive the full benefits promised under the ACA.

States Should Strictly Enforce the ACA’s New Rating Rules Using Meaningful Rate Review Processes. To help enforce the ACAs
new rating requirements, states will need to adapt their rate review process to, for example, ensure that insurers have not relied
on any factors other than those permitted and that rate variation complies with federal requirements. Review of rates should
be conducted before a rate is implemented, and all states should extend authority to their insurance department to disapprove
rates that do not meet the new rating standards or are unreasonable, excessive, inadequate, or unfairly discriminatory. For
states without prior approval authority over rates, we encourage states to grant the authority to review, approve, deny, and
modify proposed rates and increases for all entities and in all markets, including the association market.

We also encourage states to look beyond these four factors in reviewing whether rates are justified and reasonable. Some

states have used the rate review process to promote delivery system reform by, for example, requiring insurers to submit copies
of contracts with providers as part of the rate review process or requiring providers to meet certain quality goals, such as a
reduction in the rate of preventable hospital readmissions.’® We recommend that states leverage their rate review authority to
promote affordability, quality, and accessibility.

In addition, consumer input and engagement in rate review is critical to ensuring that the state has a transparent oversight
process and that consumers are benefitting from the ACA’s protections. We are concerned that there is insuflicient consumer
input and engagement because consumers do not understand how rates are developed and because the rate review process

in many states is inaccessible to consumers. For example, some states require a consumer to physically visit the insurance
department to view a rate filing, and accessing the SERFF filing system can be extremely cumbersome for all but the most
sophisticated as consumers and consumer advocacy organizations are unable to review and analyze rate filings based on the
date the filing was submitted.

In our recommendations to states implementing rate review requirements in 2010, we emphasized the need to promote
transparency by making all filings and accompanying documentation part of the public record; removing trade secret and
other exceptions to disclosure; providing sufficient advance notice to policyholders to allow them to participate in or comment
on rate filing processes; providing a well-publicized and meaningful process for consumers to participate in and provide input
into rate reviews and hearings; and requiring insurers and the state to post rate filings online in easy-to-understand language;
among other recommendations.’”® These recommendations remain true in 2012 and will be as, if not more, important in 2014.

To ensure that Section 2701 is successfully implemented and benefits all consumers, the consumer representatives to the
NAIC make the following recommendations:

* The NAIC should recommend to HHS that it adopt standardized, national age bands to implement the ACA’s age
rating requirements and consider the importance of minimizing rate shocks and cliffs as well as the affordability of
coverage for older and younger Americans when making recommendations to HHS.

* The NAIC should engage consumers, insurers, and employers to develop recommendations on wellness incentives
that are neither discriminatory nor subterfuges for health status rating for those who do not or cannot meet specified
health-status related targets.

* The NAIC, states, and HHS should establish age bands and geographic rating areas by the end of 2012 to provide
insurers with adequate time to establish and submit rates for approval.

* State regulators should ensure that geographic rating is not used as a proxy for health status rating. To do so, regulators
should, at a minimum:



o Commission a study to analyze the potential options for rating areas and, in particular, the impact that different
rating area options will have on premiums in the individual and small group markets; and

o Impose rate bands on geographic area rating factors to limit wide premium variation within a state.

* State regulators should consider rating restrictions that are more protective than the requirements under Section 2701.

* State regulators should ensure that the single risk pool requirement of the ACA applies consistently to all products in
the individual and small group markets to effectively prohibit insurers from segmenting the risk pool.

* State regulators should ensure that their rate review processes are robust ahead of new regulatory requirements in 2014.
State regulators should, at a minimum:

o Enact prior approval authority over all insurance carriers in all markets, including the association market;

0 Adapt rate review processes to ensure that insurers have not relied on any factors other than family size or
composition, geographic area, age, and tobacco use and verify that rate variation from these four factors complies
with federal requirements under Section 2701;

o0 Adopt additional requirements for determining whether rates are justified and reasonable, such as reviewing
provider contracts and cost-containment goals, to leverage rate review authority to promote affordability, quality,
and accessibility; and

o Promote meaningful consumer input and engagement in rate review through transparency, advance notice
to consumers that their insurance company has filed a new rate or rate increase, a standardized and easy-to-
understand process for consumer participation that allows any consumer or consumer advocacy organization to
monitor all insurers’ rate requests, and requirements that insurers and officials post understandable rate filings
online that can be easily sorted by filing date and insurer.

* HHS should adopt standardized, national age bands to implement the ACA’s age rating requirements and
consider the importance of minimizing rate shocks and cliffs as well as the affordability of coverage for older

and younger Americans.



~ Small Group Market

Small employers are least likely to offer health insurance coverage for employees.” Although small employers may have a

number of reasons for not doing so, many are significantly concerned about the costs of coverage.®!

To help improve the affordability of health insurance coverage for small groups as well as usher in additional consumer
protections, the ACA adopts significant changes to the way the small group market is defined and regulated. These changes
include increasing the number of employees defined as a small group from 50 to 100 employees and giving express federal
permission for states to merge their individual and small group markets to establish a single risk pool.®?

The consumer representatives to the NAIC strongly support these changes, which are critical to broadening the risk pool and
ensuring that small employers and their employees have access to affordable coverage. We make a number of recommendations
to state and federal policymakers to help ensure that the ACA’s market reforms are implemented in a way that minimizes market
disruption in the small group market and broadens the risk pool for small employers and their employees.

Background

The ACA ushers in significant new protections for employers and employees in the small group market including, but not
limited to, new medical loss ratio standards; state and federal rate review authority to improve the affordability of health
insurance premiums; new rating requirements that prohibit the use of health status in setting rates; and a minimum
essential health benefits package. The ACA also provides eligible small employers with premium tax credits to help make
health coverage more affordable.®> Here, we focus our recommendations on the ACA’s definition of small employer and the
opportunity to merge a state’s individual and small group markets.

Definition of Small Employer. Section 1304 of the ACA defines a “small employer” as an employer with an average of at least
one but not more than 100 employees during the preceding calendar year.** This requirement is effective on January 1, 2016.%
Until then, Section 1304 allows states to define a small employer as an employer with no more than 50 employees, which is
consistent with the definition of small employer established by HIPAA.%

Existing laws regarding the small group market often vary by state, product, and the size of the small employer. Consistent
with federal law, most states—37 states and the District of Columbia—have defined a small employer as an employer with
two to 50 employees.”” Further, some states have separate regulatory rules, such as rating requirements, for smaller groups
such as those with two to 25 employees.®®

Effective in 2016, Section 1304 will eliminate this variation. By defining a small employer as an employer with one to 100
employees, Section 1304 is expected to significantly broaden each state’s small group market and expand some state regulatory
authority to include additional insurers and products.

Merging the Individual and Small Group Market. Section 1312 of the ACA expressly allows states to merge their individual
and small group markets if the state finds doing so to be appropriate.®” States can take this action at any time. Most states,
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with a few exceptions such as Massachusetts, have maintained separate individual and small group markets.”” However, a
number of states have begun studying the effects of merging their markets and the feasibility of doing so ahead of 2014.7""2
By merging the two markets, states can broaden their risk pool and build upon the ACA’s requirement that each insurer
consider all enrollees in all of its plans to be members of a single risk pool.”>”*

The ACA will significantly change the way the small group market is defined and regulated as well as extend new consumer
protections to millions of Americans. To ensure that these new protections are as robust as possible, we make a number of
recommendations regarding regulation of the small group market.

First, in making decisions about the small group market, states should conduct analysis and modeling to understand the
effects of expanding the definition of small employer to 100 employees and merging the individual and small group markets.
Data about these markets will be critical to understanding the effects that the ACA’s new consumer protections will have on
consumers as well as businesses with 51 to 100 employees. For example, studies have shown that merging the individual and
small group markets is expected to result in significant decreases in premiums for those in the individual market, with slight
increases in premiums for those in the small group market.” State regulators and lawmakers will want to consider these effects
when making policy decisions that affect both markets.

Although the definition of small employer will increase to 100 employees in 2016 (with the option for states to act sooner
to adopt this definition), states can take steps before then to minimize market disruption associated with this change. In
particular, states may want to explore policies that can mitigate sudden increases in premiums for some employers, such as
“rate shock” or a shift towards self-insurance by businesses with 51 to 100 employees. For example, states could apply their
rate review authority, implement the 2014 rating restrictions, or mandate the coverage of essential health benefits to these
employers ahead of 2016 and phase in application of the new rules to this group.

Second, we are particularly concerned that the ACA’s new requirements could incentivize businesses with 51 to 100
employees to shift towards self-insurance, resulting in risk segmentation and adverse selection against the fully insured small
group market. In response, states should be wary of efforts to escape these new consumer protections through loopholes such
as low attachment point stop loss coverage, particularly for small employers who often lack sophisticated human resources
departments. Federal and state regulators should actively monitor and regulate in response to shifts towards self-insurance
among small businesses.”

Third, state policymakers should recognize that many consumers often transition between being employed by a small
business, unemployed, or self-employed. To help meet the needs of consumers with changing life circumstances, state
regulators and lawmakers should consider whether merging the individual and small group markets can enable smooth
transitions between jobs or during life changes.

The consumer representatives to the NAIC make the following recommendations to ensure that all small employers
and their employees have access to the full protections of the ACA, to minimize market disruption, and to establish a
broadened small group market:

* State regulators should conduct robust analysis and modeling to understand the effects of expanding the definition of
small employer and merging the individual and small group markets.

* State regulators and lawmakers should explore and adopt policies prior to 2016 to minimize market disruption
associated with changes to the definition of