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Implementing the ACA’s Medicaid-Related Health Reform Provisions
After the Supreme Court’s Decision
On June 28, 2012, the United States Supreme Court issued its decision about the constitutionality of the
Affordable Care Act’s (ACA) Medicaid expansion in National Federation of Independent Business (NFIB) v.
Sebelius.1 The ACA expands Medicaid eligibility, beginning in 2014, to nearly all people under age 65
who have incomes at or below 138% of the federal poverty level (FPL, $15,415 for an individual in
2012).2 To fund this coverage expansion, the ACA provides that the federal government will fund 100%
of most states’ costs in 2014 through 2016, gradually decreasing to 90% in 2020 and thereafter.3 The
Supreme Court ruling on the ACA maintains the Medicaid expansion but limits the Secretary’s authority
to enforce it. If a state does not implement the expansion, the Secretary cannot withhold existing
federal program funds.
As states look ahead to the implementation of health reform in 2014, the Court’s decision raises a
number of questions regarding the ACA’s Medicaid-related provisions. This policy brief considers these
questions in light of the Court’s decision. A companion brief examines the Court’s ruling on the
Medicaid expansion in more detail.4
1.

What parts of the ACA are affected by the Court’s decision?

The ACA contains numerous provisions, many of which affect the Medicaid program. However,
the Court’s decision focuses only on the ACA’s Medicaid expansion. The Court describes the
Medicaid expansion as encompassing the ACA’s requirement that states cover adults under age
65 with incomes up to 138% FPL beginning in 2014,5 along with the ACA’s requirement that
states provide benchmark benefits, including essential health benefits, to the newly eligible
population,6 and the enhanced federal matching funds available for state costs in covering the
newly eligible population.
2.

What guidance has the Administration issued after the Court’s decision?

On July 10, 2012, HHS Secretary Kathleen Sebelius sent a letter to state governors that describes
the Court’s decision as affecting the ACA’s “expansion of Medicaid eligibility for low-income
adults.” The Secretary’s letter goes on to note that the “Court’s decision did not affect other
provisions of the law.7
3. Does the Court’s decision affect the ACA’s Medicaid expansion to 138% FPL for children
ages 6 to 18?
The Court’s decision does not affect the ACA’s Medicaid expansion for children ages 6 to 18 in
households with income up to 138% FPL.8 The ACA’s Medicaid expansion for this group of
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participating in the Medicaid program already were required to cover children ages 6 to 18 in
households with income up to 100% FPL, and the ACA amended that existing provision to 138%
FPL effective January 1, 2014.9 Throughout its decision, the Court sometimes refers to
“individuals” and sometimes refers to “adults” when describing the Medicaid expansion group.
In addition, the Court contrasts the ACA’s Medicaid expansion with the program’s “traditional”
coverage groups, which include children. Finally, the Secretary’s July, 2012 letter describes the
Court’s decision as encompassing “adults” and as not affecting other provisions of the ACA.10
4.

Does the Court’s decision affect the ACA’s maintenance of effort provisions?

The Court’s decision does not affect the ACA’s maintenance of effort provisions. Separate from
the Medicaid expansion, the ACA requires states to maintain eligibility standards,
methodologies and procedures that are no more restrictive than those in effect under the state
plan or waiver as of the ACA’s enactment on March 23, 2010, until the Secretary determines
that an exchange is fully operational in the state for adults and through September 30, 2019 for
children under age 19. 11 The maintenance of effort provisions are contained in a different part
of the ACA and codified in a different part of the Social Security Act than the ACA’s Medicaid
expansion and were not considered by the Court. The Secretary’s July, 2012 letter confirms that
no provisions of the law other than the expansion of Medicaid eligibility to adults up to 138%
FPL are affected by the Court’s decision. The Congressional Research Service also has concluded
that the ACA’s maintenance of effort provisions are unaffected by the Court’s decision.12
5. Does the Court’s decision affect the ACA’s eligibility and enrollment simplification
procedures?
The Court’s decision does not affect the ACA’s eligibility and enrollment simplification
procedures. The ACA requires states to determine financial eligibility for the Medicaid program
based on the modified adjusted gross income (MAGI) methodology beginning in 2014. The
MAGI methodology applies to the ACA’s Medicaid expansion group as well as to most other
coverage groups.13 The ACA also requires states to use streamlined application and enrollment
procedures in their Medicaid programs as a whole beginning in 2014.14 The MAGI methodology
and streamlined eligibility and enrollment procedures are contained in different parts of the
ACA and codified in different parts of the Social Security Act than the ACA’s Medicaid expansion
and were not considered by the Court. The Secretary’s July, 2012 letter confirms that provisions
of the law other than the Medicaid expansion are unaffected by the Court’s decision. The
Congressional Research Service also has concluded that the ACA’s MAGI provision is unaffected
by the Court’s decision.15
On April 19, 2011, CMS published a final rule that makes available 90% federal matching funds
for states to upgrade their information technology systems to prepare for health reform.16
Acting CMS Administrator Marilyn Tavenner issued a July 13, 2012 letter confirming that states
can receive these grants even if they have not yet decided whether to comply with the ACA’s
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Medicaid expansion, and states will not have to repay these funds if they ultimately do not
expand their Medicaid programs.17
6.

Does the Court’s decision affect other ACA changes to Medicaid?

The ACA makes a number of other changes to the Medicaid program that are not impacted by
the Court’s decision and remain in effect.18 These include:

7.



The extension of coverage to young adults formerly in foster care



New state options to provide home and community-based long-term services and
supports for people with disabilities



New opportunities for states to coordinate care for people with chronic conditions, such
as health homes and the financial alignment demonstrations for people dually eligible
for Medicare and Medicaid



The primary care provider payment rate increase for 2013 and 2014



Scheduled reductions in disproportionate share hospital payments

Can states expand eligibility to an income limit less than 138% FPL and still receive the
enhanced FMAP?

While the Secretary has not yet issued guidance on this issue, it does not appear that states can
access enhanced federal matching funds without covering the entire group of people up to
138% FPL based on the plain language of the ACA.19 The Court’s decision leaves unchanged all
of the ACA’s provisions, including the Medicaid expansion. The ACA’s Medicaid expansion is in
the part of the law that delineates the mandatory eligibility groups and encompasses “all
individuals . . . whose income . . . does not exceed 133 percent of the poverty line. . . .”20 (The
ACA also provides for an income disregard of 5% FPL, effectively extending eligibility for the
expansion group to 138% FPL.) The enhanced federal funding provided by the ACA is tied to the
individuals encompassed by the expansion group. The language describing the expansion group
does not on its face provide the option for states to set a lower income threshold to cover a
portion of individuals in the group. By contrast, the existing optional eligibility categories in the
law expressly permit states the “option” of offering Medicaid to “any group or groups of
individuals” within the listed optional categories.21
8.

Can states opt in and opt out of the ACA’s Medicaid expansion over time?

Regarding the timing of state implementation of the ACA’s Medicaid expansion, CMS has stated
that states may “decide whether and when to expand, and if a state covers the expansion group,
it may later drop the coverage.”22 This means that states can implement the ACA’s Medicaid
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expansion for a period of time and then stop doing so, presumably without risking the loss of
existing non-ACA expansion Medicaid funds. States also can decide not to implement the
Medicaid expansion initially but then do so later at some point after 2014. CMS did not clarify
whether states would still receive the enhanced federal matching funds in that situation. States
that do not implement the expansion in the first three years that it is available will forgo 100%
federal funding for their costs, because the ACA specifies that 100% federal funds are available
in the years 2014, 2015 and 2016. In subsequent years, the ACA provides for enhanced federal
funds to match states’ Medicaid expansion costs of 95% in 2017, 94% in 2018, 93% in 2019, and
90% in 2020 and each year thereafter.23
9. Will the Secretary apply her § 1115 waiver authority to the ACA Medicaid expansion
group?
Section 1115 of the Social Security Act grants authority to the HHS Secretary to waive state
compliance with certain Medicaid requirements in the context of an “experimental, pilot, or
demonstration project which, in the judgment of the Secretary is likely to assist in promoting the
objectives of” the Medicaid program.24 The ACA’s Medicaid expansion group is included among
the specific provisions over which the Secretary has waiver authority. However, HHS has not yet
issued guidance on this issue, leaving a number of open questions about whether and how the
Secretary would exercise her § 1115 waiver authority in the context of the ACA’s Medicaid
expansion, including:


What research or demonstration purpose will such waivers be designed to achieve if the
Secretary permits expansions to a threshold less than 138% FPL?



Will enhanced federal matching funds be available for expansion populations covered
under such waivers?



How will the traditional budget neutrality requirement impact such waivers?

10. If a state does not take up the Medicaid expansion, will its DSH funds still be reduced?
As noted above, the Court’s decision does not affect the scheduled reductions in federal
matching funds for payments to disproportionate share (DSH) hospitals. Under current law,
states are required to make additional payments to hospitals serving disproportionate numbers
of Medicaid and uninsured low-income patients. The federal government matches these DSH
payments up to the amount of an allotment for each state.25 The ACA reduces federal DSH
allotments to all states by a total of $18.1 billion beginning in 2014 through 2020; the amount by
which any individual state’s allotment is reduced is to be determined by a DSH health reform
methodology developed by the Secretary of HHS. Under this methodology, the largest
percentage reductions are to apply to states with the lowest percentages of uninsured
individuals and to states that do not target their DSH payments to hospitals with high volumes
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of Medicaid inpatients or high level of uncompensated care.26 The Secretary has not yet
published this methodology, leaving unanswered a number of questions, including:


Will the DSH health reform methodology provide for reductions in DSH funds in every
state, or will the reductions be concentrated in certain states?



If a state does not take up the Medicaid expansion and, as a result, has a high
percentage of uninsured adults with incomes under 100% of the FPL, will that state be
subject to less of a reduction in federal DSH funds than a state that does take up the
Medicaid expansion and, as a result, significantly reduces its percentage of uninsured
adults?

Looking Ahead
Between now and 2014, states will determine whether to implement the ACA’s Medicaid expansion and
receive the associated enhanced federal matching funds. CMS’s July 13, 2012 letter indicates that there
is no deadline by which states must tell CMS about their Medicaid expansion plans.27 By contrast, states
must submit an Exchange Blueprint to HHS by November 16, 2012 if they seek to operate a state-based
exchange or participate in a state
Figure 1
partnership exchange for plan year
Eligibility for ACA Insurance Affordability Programs
2014.28
In making the decision about the
Medicaid expansion, states will have to
consider a number of factors including the
impact on their uninsured residents
whom the Medicaid expansion was
designed to reach, the impact on state
budgets, the impact on uncompensated
care costs, and the economic impact of
enhanced federal matching funds flowing
into the state.
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NOTES: Exchange subsidies include advance payment of premium tax credits and cost-sharing reductions. If a person with household income between
100-138% FPL is eligible for Medicaid, she is ineligible for exchange subsidies. (The ACA expands Medicaid to 133% FPL and also provides for a 5% FPL
income disregard, effectively expanding eligibility to 138% FPL.) Legal immigrants with incomes below 100% FPL who are ineligible for Medicaid based
upon immigration status (generally due to having been in the country for less than 5 years) are eligible for exchange subsidies. This chart omits CHIP and
optional state Basic Health Programs.

In states that do not implement the Medicaid expansion, there will be a gap in coverage that was not
intended by the ACA. The ACA’s Medicaid expansion will cover nearly all people with household
incomes up to 138% FPL. The premium tax credits and cost-sharing reductions to purchase qualified
health plans through the insurance exchanges are available to people with household income between
100% and 400% FPL (Figure 1). Without Medicaid, some people with incomes below the poverty line
will lack access to affordable health insurance coverage, making state decisions about the ACA’s
Medicaid expansion important for this vulnerable population.
This policy brief was prepared by MaryBeth Musumeci of the Kaiser Family Foundation’s
Commission on Medicaid and the Uninsured.
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